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Court of Appeals of the District of Columbia. 


No. 3779 


Samuel J. Masters et al., Appellant, 

vs. 

Charles A. Hartmann et al. 


a Supreme Court of the District of Columbia. 

In Equity. 

No. 30946. 

Charles A. Hartmann, B. H. Cohill, Complainants, 

vs. 

Samuel J. Masters, J. B. Kinnear, Ross P. Andrews, F. T. Evans, 
and The Royal Life Insurance Company, a Corporation, Defend¬ 
ants. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed, and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Decree in Contempt and for Payment of Money. 

Filed August 27, 1917. 

In the Supreme Court of the District of Columbia. 

In Equity. 

No. 30946. 

Charles A. Hartmann et al. 
vs. 

Samuel J. Masters et al. 

This cause coming on to be heard upon the petition-report of 
H. Winship Wheatley, receiver, filed herein on the first day of June, 
1917, and entitled “Fifth Report of Receiver,” upon the rules to 

1—3779a 
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show cause issued thereon on the first day of June, 191/, the answei 
of defendants, Samuel J. Masters and John B. Kinnear, thereto, 
and upon the testimony taken in open court on behalf of the receiver 
and on behalf of the* said defendants, and said receiver and his 
counsel and each of said defendants and their counsel and plaintiffs, 
Hartmann and Cohill, and their counsel, all being personally present 
in court at said hearing, and said cause having been argued by coun¬ 
sel and submitted to the court on July oth, 1917, and the iorm of 
this decree having been submitted to the court by the receiver and 
his counsel on July 10th, 1917, and thereafter, on August 23rd, 
1917, said defendants having tiled their motion to amend their 
answer with proposed amendment attached which was submitted to 
the court the 24th day of August, 1917, and which motion is hereby 
overruled and an exception allowed to said defendants* it is, by the 
court, this 27th day of August, A. D., 1917, found, adjudged, or¬ 
dered and decreed, as follows: 

It is found by the Court: 

2 1. That pursuant to the mandate of the Court of the Dis¬ 

trict of Columbia, a final decree was duly passed by this court 
in this cause, as follows: 

“This cause coming on to be heard upon the mandate of the Court 
of Appeals, now being presented to this Court by counsel asking for 
a decree of this Court in accordance with said mandate: It is by the 
Court this 22d day of May, A. D., 1917. 

Adjudged, ordered and decreed, that H. Winship Wheatley be 
and he hereby is appointed receiver for the Royal Life In¬ 
surance Company of the District of Columbia, who, before presum¬ 
ing to act as such, is to give a bond with security to be approved by 
this Court in the penal sum of $40,000 conditioned for the faithful 
performance of his duties as such Receiver. 

That the defendants, Samuel J. Masters and J. B. Kinnear, im¬ 
mediately upon the qualification of said Receiver as aforesaid, shall 
deliver to him all of the assets of the Royal Life Insurance Company, 
as of the date of the 31st day of January, 1912, according to the find¬ 
ings of the Auditor, as shown by his report, filed in this cause, which 
is to include the assets received from the Modern Workmen of the 
World on hand the said 31st day of January, 1912, said assets con¬ 
sisting and being made up as follows: 


Note, Sudworth Printing Company. $1,450.00 

Note, S. N. Widdup. 2,000.00 

Note, U. S. Banking Company. 6,670.00 

Note, John P. F. White. 2,500.00 

Note, John P. F. White. 2,450.00 

Note, John P. F. White. 2,200.00 

Bond, National Investment Company. 6,000.00 

Real Estate, 210 Florida Avenue, N. W. 2,000.00 

Furniture and Fixtures . 2,347.86 

Cash . 878.42 

Cash. 1,650.00 


$32,146.28. 
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and all securities held by said Masters and Kinnear on said date as 
security or collateral for said notes or obligations as aforesaid, or 
any of them shall be delivered up with the said notes, bonds or 
obligations, together with all interest, dividend, or money received 
by the said Masters or Kinnear, or any other person for them on 
account of said notes, bonds, real estate, or other of the securities 
as aforesaid, from the said 31st day of January, 1912, to the date 
of the delivery to the said Receiver under the terms of this decree, 
and in the event that any of the above securities have been paid, 
or anything realized from any collateral given to secure same, then! 

and in that event, the said Masters and Kinnear shall im- 
•> mediately pay to the said Receiver, all moneys received as 
aforesaid, together with interest thereon from the date of 
said payment, and to pay interest also on all cash on hand on said 
31st day of January, 1912, to date of payment. 

That the defendants, Masters and Kinnear, shall forthwith execute 
and deliver to the said Receiver a good and sufficient deed to property 
known as 210 Florida Avenue, N. \Y. together with the rental re¬ 
ceived therefrom since the 31st-day of January, 1912, or in the event 
that said property shall have been disposd of or sold, then and in 
that event, the said defendants, Masters and Kinnear, shall pay to 
said Receiver the sum of $2,000. the value of the equitv in said 
house, with interest on said sum from January 31st, 1912.*^ 

That defendants, Masters and Kinnear shall forthwith cancel 
and deliver to said Receiver all of the $25,000 issue of stock of the 
Royal Life Insurance Company. 

That the said defendants, Masters and Kinnear shall forthwith 


surrender and deliver up to the said Receiver all of the books, rec¬ 
ords, and accounts of the Royal Life Insurance Company, as of the 
date of the 31st day of January, 1912, said books, records and ac¬ 
counts of the Royal Life Insurance Company to be surrendered as 
aforesaid, to include all books, records and accounts held by them 
appearing in the name of the Modern Workmen of the World, as 
well as the Royal Life Insurance Company. 

That the defendants, Masters and Kinnear, their agents and attor¬ 
neys are hereby further enjoined and restrained from interfering 
with all the persons holding policies in the Royal Life Insurance 
Company or the Modern Workmen of the World, the latter to in¬ 
clude all policy holders in the Modern Workmen of the World, 
having riders of the Royal Life Insurance Company on their policies, 
as well as those having and holding original policies of the Royal 
Life Insurance Company. 

That should it appear that the property known as 210 Florida 
Avenue, N. W. is still held by the defendants Samuel J. Masters 
and J. B. Kinnear, and that a good and sufficient deed is imme¬ 
diately executed by them to the said Receiver in accordance with 
this Decree, then, and in that event this case is referred to the Au¬ 


ditor for the purpose of ascertaining the amount of rents received 
by them from January 31, 1912, less taxes on said property during 
said time, with interest on all moneys received by them from the 
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time of its receipt up to the time of the execution and delivery of 
the deed to the Receiver as required by the terms of this decree. 

Also costs of this proceeding to be paid by the defendants, Masters 
and Kinnear, and judgment in favor of plaintiffs is hereby entered 
against them for same as at law. 


By the court, 


WILLIAM HITZ, 

Justice:’ 


4 “Bond of Receiver for $40,000 approved and filed May 

27, 1917. 

JOHN R. YOUNG, 

Clerk, 

By F. E CUNNINGHAM, 

Asst i'lerk." 

2. That said decree was passed upon and after a full hearing by 

the said court at which said defendants, Samuel J. Masters and John 

B. Kinnear, were represented by counsel, who argued the same to 

the court, and the court had jurisdiction of said defendants and of 

the subject matter of the cause and to pass said decree, from which 

said decree no appeal or other proceedings for the review thereof has 

been taken bv either of said defendants, the time for appeal having 
%> 

expired. 

3. That the said IJ. Winship Wheatley duly qualified as receiver 
by giving the bond as required by said decree, which bond was duly 
approved by the court, after which and prior to the filing of his 
petition-report in this cause he duly made demand upon said defend¬ 
ants, Samuel J. Masters and John B. Kinnear, and each of them, 
for a full compliance by them with the provisions and requirements 
of said decree as directed therein. 

4. That the “Note, Sudwarth Printing Company $1,450,” men¬ 
tioned in said decree of May 22, 1917, was paid in full to said Mas¬ 
ters and Kinnear, who have failed and refused to deliver up to the 
receiver said monev, or any part thereof; by which failure and re¬ 
fusal to deliver up said sum of $1,450 with interest from January 
31, 1912, the said defendants and each of them have failed and re¬ 
fused to comply with the provisions and requirements of said decree. 

5. That the “Note, U. S. Banking Company $6,670/’ mentioned 

in said decree was paid in full to said Masters and Kinnear, 
5 who have failed and refused to deliver up to the receiver 
said monev, or any part thereof; by which failure and re¬ 
fusal to deliver up said sum of $6,670 with interest from January 
31, 1912, the said defendants and each of them have failed and re¬ 
fused to comply with the provisions and requirements of said de¬ 
cree. 

6. That the '‘Note, John P. F. White $2,500,” mentioned in said 
decree, was paid to defendants, Masters and Kinnear, with a new 
note for $934.38 and with cash equal to the difference between the 
face of said $2,500 note and interest; that the said $934.38 note 
was tendered to but was not received by the receiver, and that said 
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defendants and each of them failed and refused to deliver up to the 
receiver the moneys received by them on said $2,500 note, or any 
part thereof, or said note, or said sum of $2,500, or any sum on ac¬ 
count thereof; by which said failure and refusal to deliver up to 
said receiver the said sum of $2,500 with interest from January 31, 
1912, the said defendants and each of them have failed and re¬ 
fused to comply with the provisions of said decree. 

7. That the “Bond, National Investment Company $6,000.” men¬ 
tioned in said decree, was paid in full to said defendants, Masters 
and Kinnear, partly in cash and the balance thereof with a promis¬ 
sory note of one Albert 8. Hicks for $1,681.42, which said note was 
tendered to the receiver but was not received by him, and that said 
defendants, Masters and Kinnear, failed and refused to deliver up 
to the receiver the moneys received by them in payment of said 
bond, or the sum of $6,000, or any part thereof, but did offer to 
I urn over to the receiver said bond which had theretofore been paid 

and so marked in the handwriting of defendant Masters and 

6 the payments endorsed thereon by defendant Kinnear; by 

which failure and refusal to deliver up to the receiver said 

sum of $6,000 with interest the said defendants and each of them 
have failed and refused to comply with the provisions of said decree. 

8. That the “Real Estate, 210 Florida Avenue, N. W. $2,000”, 
mentioned in the said decree, was disposed of by defendants, Mas¬ 
ters and Kinnear. on April 10. 1912, by deed in fee simple executed 
by said Masters and Kinnear as President and Treasurer, respect- 
ively, of the Royal Life Insurance Company, conveying said prop¬ 
erty to The Modern Workmen of the World subject only to a trust 
thereon to secure the payment of a balance of $1,500 of a loan of 
money; that the said property was again disposed of by said de¬ 
fendants on September 27, 1913, by deed in fee simple executed 
by said Masters and Kinnear as Chief Workman and Chief Scribe, 
respectively, of The Modern Workmen of the World, conveying 
said property to The Modern Workmen of the World Society, a 
corporation, subject only to the aforementioned trust; that The 
Modern Workmen of the World Society has about five hundred 
members who may have claims to said real estate; that said con¬ 
veyances are a cloud upon the title thereof; that deeds purporting 
to be conveyances of said property from said The Modern Workmen 
of the World and said The Modern Workmen of the World Societv 
were tendered to the receiver, but no authority for the making of 
said deeds was shown; that said Masters and Kinnear failed and re¬ 
fused to pay to said receiver the sum of $2,000 with interest from 
January 31, 1912, or any part of said sum, or any interest; bv 

which said failure and refusal to pay said sum of $2,000 

7 with interest from January 31, 1912, they and each of them 

have failed and refused to comply with the provisions and 

requirements of said decree. 

9. That the “Furniture and Fixtures $2,347.86”, mentioned in 
the said decree, were in part sold by the defendants, Masters and 
Kinnear, were in part given by them to the owner of an office 
building in consideration of a release from a lease, the value of 
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which part has not been shown, and the remainder was part of the 
assets which were transferred by the said Masters and Kinnear as 
President and Treasurer of the Royal Life Insurance Company to 
The Modern Workmen of the World and by them as Chief M ork- 
man and Chief Scribe, respectively, of that corporation, to The 
Modern Workmen of the World Society, a corporation; that they 
tendered to the receiver part of said furniture, namely : two type¬ 
writer desks; two flat top desks; one typewriter chair; three large 
chairs; two wide carriage Underwood typewriters; one caul filing 
cabinet; thirty-five filing boxes; one old Underwood typewriter; one 
large filing case, sectional; one Burroughs adding machine, .''even 
drawers and frame; and one filing case, roll front, but the title 
thereto is clouded in the same manner by said transfer as the title 
to the real estate above mentioned is clouded by the said deeds; that 
said Masters and Kinnear have failed and refused to deliver up to 
the receiver the said sum of $2,34/.86, or any part thereof, or intei- 
est thereon, except the sum of $375 which was paid the receiver on 
August 16, 1916; by which failure and refusal to deliver up to the 
receiver the sum of $1,972.86 with interest from January 31, 1912, 
and interest on $375 from January 31, 1912, to August lb, 
8 1916, they and each of them have failed and refused to com¬ 

ply with the provisions and requirements of said decree. 

10. That the “Cash $878.42”, mentioned in said decree, was re¬ 
ceived by said Masters and Kinnear; that they failed and refused 
to deliver up the same with interest, or any part thereof, to the re¬ 
ceiver; by which said failure and refusal they and each of them 
have failed and refused to comply with the provisions and require¬ 
ments of said decree. 

11. That the “Cash $1,650,” mentioned in said decree, was paid 
to defendants, Masters and Kinnear, on account of the item “Note, 
John P. F. White $2,500” above mentioned. 

12. That a certain note of one H. Lamson for $2,000 is in¬ 
cluded in the total of $32,146.28 mentioned in said decree; that 
said note was omitted in the detailed statement of assets in said de¬ 
cree ; that the said note was fully paid to said Masters and Kinnear; 
that they have failed and refused to deliver up to the receiver the 
said sum of $2,000 with interest from January 31, 1912, or any part 
thereof: by which said failure and refusal to deliver up said sum 
of $2,000 with interest from January 31, 1912, they and each of 
them have failed and refused to comply with the provisions and re¬ 
quirements of said decree. 

13. That the said John B. Kinnear is without money or prop¬ 
erty or borrowing capacity to comply with said decree. 

14. That the said defendant Samuel J. Masters has sufficient 
property and financial ability to comply with said decree in full and 

that the refusal and failure upon his part to comply therewith 
9 is a willful failure and refusal so to do. 

It is hereby adjudged, ordered and decreed: 

1. That the said defendant Samuel J. Masters is in contempt of 
this court for his several failures and refusals to comply with tho 
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provisions and requirements of said decree of this court of May 22, 
1917, as hereinbefore found and set forth. 

2. That said defendant Samuel J. Master he committed to the 
custody of the United States Marshal of the District of Columbia 
and be by him confined in the Washington Asylum and Jail un- 
less and until he complies with the provisions and requirements of 
said decree as to the acts which he has failed and refused to do as 
above set forth, and that a copy of this decree to be certified by the 
Clerk of the Court under its seal be the commitment and the au¬ 
thority of said United States Marshal for the arrest, detention and 
confinement of said defendant Samuel J. Masters. 

3. That the receiver, H. Winship Wheatley, have execution as at 

law as against the defendants, Samuel J. Masters and John B. Kin- 
near, and each of them, for the aforesaid several sums with interest, 
namely, $1,450: $6,670: $2,500: $6,000: $2,000: $1,972.86: 
$878.42: and $2,000: with interest at the rate of six per centum per 
annum on each of said sums from January 31, 1912, and interest at 
said rate on the sum of $375 from Januarv 31, 1912, to August 16, 
1916. 6 


WILLIAM HITZ, 

Justice. 


Counsel for defendants, Samuel J. Masters and John B. 

10 Kinnear, objects and excepts to the foregoing decree for the 
reasons stated of record, which said exception is allowed, and 

said defendants separately and severally appeal to the Court of Ap¬ 
peals, which appeal is allowed in open court and the court fixes the 
bond for costs at $100 and the supersedeas bond in the penalty of 
$35,000 if corporate surety is given and at $45,000 if private surety 
is given. 

WILLIAM HITZ, 

Justice. 

11 Order Suspending Execution of Decree of August 27, on 

Conditions. 

Filed August 30, 1917. 

* * * * * * * 


After a conference before the Court, between counsel for all 
the parties and the receiver and his counsel, and upon their agree¬ 
ment hereto, it is by the Court this 30th day of August, 1917, 

Ordered 

That execution of the decree passed herein on August 27, 1917, 
be and the same is hereby suspended upon the following conditions: 

1. That the defendants, Samuel J. Masters and John B. Kinnear, 
pay to the receiver the sum of two thousand, five hundred dollars 
cash ($2,500) forthwith; five thousand dollars ($5,000) on 
September 4th. 1917; ten thousand dollars ($10,000) out of the 
sale of 1818 Newton Street, Northwest, Washington, D. C., or out 
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of a loan on said premises, or in any event, on or before October 1, 
1917 the securities and money, if any, of the sale price to be left 
with the receiver as additional security for the remaining pay¬ 
ments, and to be subject to the lien of the money decree as the 
real estate now is; one thousand dollars ($1,000) on October b>, 
1917; one thousand, five hundred dollars ($1,500) on November 
15, 1917- four thousand, two hundred and fifty dollars ($4,250) on 
February 15, 1918; and four thousand, two hundred and titty 
($4,250) on April 1st, 1918, the said last four sums to bear interest 

at six per cent from this day. . .. . 

2. Default in making any payment at the time specified 

12 shall operate to cancel this order and leave said decree of 
August 27, 1917 in full force and effect except only to such 
payments, if any, as may have been made thereon, and as if this 
order had not been signed. 

3. Defendants. Samuel J. Masters and John B. Kinnear hereby 
release the Royal Life Insurance Company and the receiver in this 
cause, from and against all claims which they or either of them 
may have against it or said receiver or the funds payable under 
the said decree and this order at the present time for money ex¬ 


pended or services rendered. 

4. It is further ordered that upon the payment of the five thou¬ 
sand dollars ($5,000) hereinbefore mentioned, there be returned to 
defendants. Samuel J. Masters and John B. Kinnear the notes now in 
the custodv of the clerk of this court, heretofore deposited by said 
defendants ; and the following papers now in the possession of the 
receiver, namelv: Note of U. S. Banking and Investment Company 
for six thousand, six hundred and seventy dollars ($6,670) and 
collateral thereto; bond of National Investment Company for six 
thousand dollars ($6,000); the deeds to the property known as 210 
Florida Avenue, Northwest, Washington, D. C., severally executed 
by Modern Workman of the World and the Modern orkmen of 
the World Society. 

WTTJJAM HITZ. 


Justice. 


We consent to the above order 

H. WINSHIP WHEATLEY, 

Receiver. 

WM. HENRY WHITE, 

Attorney for Receiver. 

W. GWYNN GARDINER, 

Attorneif for Plaintiffs. 

DANIEL W. BAKER, 

Attorney for Defendants Samuel J. Masters 
and John B. Kinnear. 
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Order Modifying Order of August 30, 1917. 
Filed October 1, 1917. 


The parties consenting hereto as appears by the signature of their 
counsel of record at the foot hereof, it is, by the Court, this 1st day 
of October, A. D., 1917, ordered that the time for the payment ot 
the sum of ten thousand dollars ($10,000.00) provided for in the 
order of court passed in this cause on tho thirtieth day of Augus , 
1917 is hereby extended from October first, 1917, as fixed in said 
order, to the first day of November, 1917, the said sum to bear interest, 
however, from August thirtieth, 1917, at the rate of six per cen uni 
per annum and said order of August thirtieth, 1917, is to remain 
unaffected hereby in all other ^ect^^ p g TAFFO p,-) 

•w 


J _ 


We consent to the passing of the foregoing order. 
W. GWYNN GARDINER, 

Attorney for Plaintiffs. 

RANTED W. RAKER, 

Attorney for Defendants. 

WM. HENRY WHITE, 

Attorney for Receiver. 


14 Decree on Mandate of the Court of Appeals. 

Filed May 11, 1921. 

In the Supreme Court of the District of Columbia, Holding an Equity 

Court. 


Eq. No. 30946. 

Charles A. Hartmann et al., Plaintiffs, 


vs. 


Samuel J. Masters et ah, Defendants. 

This cause coming on to be heard upon the ^Jaiidate of the 
Court of Appeals, now being presented to this Court by " 
ing for a decree of this Court in accordance with said Mandate, it 

is by the Court this lltli day of May, A. P. 1921, 

Adjudged, ordered and Decreed as follows: to 

1st Tf a reputable insurance company can be found, ')>'l g t 
accept tho policy holders as a class, reinsure all of them, including 
those who may be reinstated, and will guarantee to carry - on _ 
contracts, and assume the obligations of the Royal Life Insurance 
Company in the premises, the Court, for the more complete protection 
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of the policy holders will approve such action, and if it becomes 
necessary to carry out this purpose and intention and to protect the 
policy holders as a class, so much of the funds in the custody of the 
Court in this case will he turned over to the reinsuring company, as 
may he found to he necessary to carry out such purpose and intention 
or to create sufficient reserve* to properly secure the company in 
assuming said contracts. 

Any proposition of sale under this paragraph, however, 
15 must be submitted to the Court and to become operative only 
upon approval of this Court. 

2nd. The defendants, Samuel J. Masters and John B. Kinnear, are 
hereby directed to deliver up forthwith to the Auditor of this Court 
all of the books, papers and accounts of the Koval Life Insurance 
Company, Modern Workmen of the World, and Modern Workmen 
of the World Society. 

3rd. The defendants, Samuel J. Masters and John I>. Kinnear are 
further directed to furnish the Auditor with the names and addresses 
of all persons insured in any of the three companies named, to-wit, 
the Koval Life Insurance Company, Modern Workmen of the World, 
and Modern Workmen of the World Society. 

4th. The defendants, Samuel J. Masters and John B. Kinnear, 
their agents and attorneys, are hereby enjoined and restrained from 
further collecting from, communicating with, or interfering with, 
in any manner, any of the persons or the representative or heir of 
any of the persons now holding or having heretofore held policies 
in the Royal Life Insurance Company. Modern Workmen of the 
World, and Modern Workmen of the World Societv. 

7 c 

5th. This cause is hereby referred to the Auditor of this Court 
under the following instructions and directions: 


First. 


A. To ascertain the amount of premiums collected by Samuel J. 
Masters, John B. Kinnear and the Modern Workmen of the World 
Society, since April 3rd, 1912, the date that the Royal Life Insur¬ 
ance Company ceased to function. 

B. To ascertain the amount actually paid by Samuel J. Masters, 
John B. Kinnear and the Modern Workmen of the World Society 
to poliev holders, for sick, accident or death claims, since April 3rd, 
1912. 

G. To ascertain the amount of money received by the defendants, 
Samuel J. Masters and John B. Kinnear and the Modern 
lb Workmen of the World Society over and above the amount 
actually paid out, as found under division U B’’ of this 
reference, and to add thereto all income or profit derived therefrom, 
and report the amount so found to the Court as soon as it is 
ascertained, together with the testimony upon which said finding is 
based. Fpon the filing of this re poll bv the Auditor, the Court will 
enter a decree directing Samuel J. Masters and John B. Kinnear to 
further pay into the registry of the Court the amount so found by the 
Auditor, subject to such corrections as the Court may be advised. 
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Second. 

A Should there be no reinsurance of the policy holders as a 
class, as defined in paragraph 1 of this decree, the Auditor is directed 
to ascertain and state an account showing the liability ol the Royal 
Life Insurance Company at the time of filing this repoit to each 
and the total of its policy holders whose policies were in full force 
and effect when the Royal Life Insurance Company ceased to func¬ 
tion, and also those who did not obtain reinsurance in another com¬ 
pany because of physical condition or otherwise. The status claim 
and'right of each policy holder shall be stated in accordance with 
the practice in cases of failed and dissol\ ed insurance companies, 
provided, however, that the amount found to be due each policy 
holder shall lie reduced in such an amount as it shall be found has 
been paid the policy holder by way of sick 01 accident benefits. 

B The amount found to be due under each of the policy con¬ 
tracts under division “A” shall in each instance be found to be due 
and shall be paid direct to the policy holder only, or if dead his legal 
representative. The Auditor shall not recognize any power of at¬ 
torney, assignment or any claim of any kind made by or on behalf 
of Masters, Kinnear, Norton, or any other person. 

C. The Auditor will give such notice of the proceedings before 
him as he deems adecpiate, by publication in such paper 01 papeis, 
and for such period not less than thirty days as the Auditor mav 
deem best, and each party hereto is hereby directed to give to the 
Auditor all pertinent information in his possession or knowledge. 

D. After ascertaining the amount, if any, due the policy holders, 
as defined in paragraph 2-A of this decree, or if the business of the 
company be sold, as defined in paragraph 1, the Auditor will ascer¬ 
tain the amount of expenses of this litigation including the amount 
of counsel fees due plaintiff’s counsel for creating and preserving 
the funds now to be distributed. The balance of the fund if an>, 
shall be distributed among the stockholders of the Royal Lite In¬ 
surance Company in such manner or proportion as may seem just 

and equitable. 

17 All costs of these proceedings to be paid by the defendants, 
Samuel J. Masters and John B. Kinnear, and judgment in 
favor of plaintiffs is hereby entered against them for the same as at 

Ul This cause is retained for such further proceeding as may be 
necessary to give full effect to this decree. , tt TT 7 

By the Court, " ILLIAM 

From the foregoing decree the defendants pray an appeal in open 
court to the Court of Appeals of the District of Columbia, which 
appeal is hereby allowed, and the bond or undertaking for costs on 

appeal is fixed at $100. WILLIAM HITZ, 

J'tudir.fi. 
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Memorandum. 

May IB, 1921.—Appeal Bond of Defendants Nos. t and 2 ap¬ 
proved and filed. 

18 Report of the Auditor. 

Filed September 9, 1921. 

******* 


1. By the fifth paragraph of the decree of Court entered on the 
11th day of May, 1921, this cause was referred to the Auditor. In 
that paragraph there are two headings entitled “First* and “Sec¬ 
ond. v By the subdivisions, “A. “B and “C of the first heading, 
the Auditor is instructed and directed to ascertain the amount of 
certain premiums collected by Samuel J. Masters, John B. Kinnear 
and the Modern Workmen of the World Society, the amount of 
certain payments to policy-holders lor sick, accident and death 
claims, and to add to the amount of the collections over and above 
the payments, all income and profit derived therefrom—the amount 
so found to be reported to the Court as soon as ascertained. This 
report covers only the findings of the Auditor to be made under the 
first heading with its subdivisions of “A,’ “B and “C. A further 
report will be made under the second subdivision as soon as prac¬ 
ticable after the things therein directed to be done have been 
done. 

19 2. The scheme of this report, as shown in Schedules “A 

to “E,” inclusive, hereto attached and forming a part of this 
report, follows the directions of the Court. Schedule “A” shows 
the amount found by deducting the aggregate amount paid to policy 
holders from the aggregate amount of premiums collected, and add¬ 
ing thereto, all income or profit derived therefrom. 

3. Schedule “B ? * is a statement of the premiums collected from 
April 3, 1912, to May 9. 1921, by Masters and Kinnear, it appearing 
that no premiums have been collected by them since the last named 
date. The books of account and evidence submitted to the Auditor 
show that during the period from April 3, 1912, to September 24, 
1913. collections of premiums were made by the aforesaid parties 
from members of the Modern A\ orkmen of the A\ orld in flu* aggre¬ 
gate amount of $17,022.97, and from members of the Royal Life 
Insurance Company in the aggregate amount of $520.22. I rom 
September 25 ,1913, to and including May 9, 1921, collections of 
premiums were recorded as having been received from members, of 
the Modern Workmen of the World Society, the aggregate of which 
is $52,099.33. Tt appears that collections from members of said 
Societies have been made by certain parties at Alexandria. A irginia, 
reported upon more at length hereinafter. 

4. The evidence and records show that during the period from 
April 3. 1912. to May 9. 1921, dues were returned to members in 
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the aggregate of $729.59 for various reasons which appear to have 
been proper. Endowment credits in the sum of $2,489.92, were also 
returned to members during that period. It appears that when 
members had been in the society for more than five years, they 
might avail themselves of the privilege of taking out an amount set 
aside for their endowment credit. It is found to he proper to 

20 deduct the dues so returned and the endowment credits so 
paid from the aggregate of premiums collected. This has 

been done at the foot of Schedule “B,” thereby showing the correct 
amount of premiums collected by Samuel J. Masters, John B. Kin- 
near and the Modern Workmen of the World Society to have been 
$67,623.01. This amount is carried to Schedule “A” as the first 
item therein for the purpose of deducting from it the amount paid 
to policy holders. 

5. Schedule “C” is a statement, showing the amounts actually paid 
to the policy-holders for death, sick and accident claims during the 
period from April 3, 1912, to May 9, 1921. As in the case of col¬ 
lections of premiums, entries in the hooks of account show that pay¬ 
ments were made to claimants as members of the Modern Workmen 
of the World and as members of the Royal Life Insurance Company, 
respectively, during the period from April 3, 1912, to September 24, 
1913, but from the latter date to May 9, 1921, the payments were 
made to claimants as members of the Modern Workmen of the World 
Society. The aggregate amount paid was $30,729.49, which is 
carried to Schedule “A” and there shown as a deduction from the 
aggregate amount of premiums collected. The amount of premiums 
collected over and above the payments made to policy-holders for 
death, sick and accident claims is $36,893.52. 

6. Schedule ‘‘D ,? shows the rent received from No. 210 Florida 
Avenue, Northwest. These collections cover the period from April 
3, 1912, to August 31, 1916, and amount to $761.50. The 
cost of repairs, amount of commission paid to real estate agents 

actually making collections of rents, taxes upon the property, 

21 water rents, fire insurance premiums and interest on notes 
secured on the property, which the books show to have been 

paid, are deducted from the aggregate amount of rent collected. 
The balance, amounting to $15.55, is the profit derived from the 
collections of rents on this piece of real estate and is carried to 
Schedule A to be added to the amount of premiums collected over 
and above the amount of payments to policy-holders. 

7. Schedule E shows income or profit derived from the investment 
of funds in notes and bonds; also the interest received from deposits 
in the bank. The aggregate of this is $4,801.89, from which is de¬ 
ducted the items of interest which had accrued on notes at the time 
of their purchase, and the amount of interest turned over to the 
receiver on notes in his possession. The remainder, namely, 
$4,088.38, is the profit derived from interest collected, and is carried 
to ►Schedule A for addition as in the case of profit received on the 
collection of rents. 

8. Schedule A shows deduction of the amount paid to policy¬ 
holders from the amount of premiums collected, with the addition 


T 
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thereto of all profits derived therefrom. The amount, found by this 
computation is $40,997.45. 

0. I pon the reference being called to the Auditor’s attention, 
notice of the proceedings before the Auditor was given hv registered 
mail. Hearings were held before the Auditor on June 13, 14 and 
15, July 1. 14. 15 and 2*2, and August 10, 1921. The tvpe-vvritten 
report of the testimony taken at the said hearings is submitted 
herewith. 

22 10. So far as he was able so to do, Mr. John B. Ivinnear, 
one of the defendants, produced the books of account and 

records relative to the matters involved in the present report of the 
Auditor. Following out the provisions of paragraph 1 of Equity 
Rule No. 06, a tabulated statement of the amount of premiums, 
rents, interest, and other amounts collected, and of the payments 
made to policy-holders and for other purpose-*, was prepared and 
submitted to the Auditor by Mr. Kinnear. 

11. The Auditor has been almost continuously engaged upon this 
cause since the first hearing was held before him, and detected and 
rectified many errors, due to misleading entries appearing in the 
hooks of original entry, made principally bv careless employees of 
various organizations. Knowing so well the pitfalls into which one 
is liable to tumble in making these explorations, nothing is taken 
for granted by the Auditor at any stage of his work. Furthermore, 
while occupied in the rigid examination of all data submitted, it has 
been clear to the Auditor that Mr. Kinnear made a conscientious 
effort to be accurate. It is onlv fair to Mr. Kinnear to sav that his 

w «. 

testimony before the Auditor has been straightforward and un¬ 
equivocal, that factor being helpful in the preparation of trust¬ 
worthy reports on questions of fact. 

12. Certain matters developed at the hearings before the Auditor 
relating to alleged improper withdrawal of funds to the credit of 
the Modern Workmen of the World Society, which seemingly are 
not pertinent to the present report. While the dealings are 

complicated, it is especially desirable that no one having 

23 cognizance of the proceedings, whether or not he be at present 
a party thereto, will allow himself, through ignorance of the 

facts, to be misled as to the real issues involved in the instant cause. 
It is assumed that the receivers herein, or their counsel, will take 
proper steps to safeguard the rights and interests of all parties hereto. 
Attention is especially invited to photostat copy (attached to this 
report) of check No. 1, dated June 22, 1921, drawn by Modern 
Workmen of the World Societv bv Robert Thomas , chief scribe, on 
Takoma Park Bank, Takoma Park, Md., I). C., to the order of 
Citizens Nat’l Bank, Alexandria, Ya., for the sum of $2,588.67. 
The said check bears the endorsement of the Citizens National Bank, 
Alexandria, Va., and was paid June 23, 1921. 

13. Before the subject is passed entirely by the Auditor, it might 
be worth while for him to put on record that early in the hearings 
before him the Auditor was impressed with the fact that Mr. Kinnear 
had determined not, knowingly, to deviate from the course outlined 
for him in the decree of this Court of May 11, 1921, on mandate of 



S. .T. MASTERS ET AL. VS. C. A. HARTMANN ET AL. 



the Court of Appeals of the District of Columbia, thus it becomes 

important to note that Mr. Kinnear testified (record page 268) that 

he did not resign as chief scribe of the Modern Workmen of the 

World Society. 

%/ 

14. It appears that, in the actual conduct of the business relating 
to the collection of premiums, officers designated as “scribes” would 
make collections from the members of their respective assemblies, 
and for such collections would retain ten per cent of the amounts 
collected, remitting the remaining ninety per cent. The Auditor 
has given careful consideration to this phase of the matter, and fails 
to find any authority from the Court that would warrant the 

deduction of commission from the amount of the premiums, 
24 but for the information of the Court, the Auditor finds and 
reports that the aggregate of such commission is $2,234.19. 

15. As hereinbefore reported, it develops that nothing has been 
collected by Masters or Kinnear from the members of the societies 
mentioned herein sinee May 9, 1921, but it seems that certain parties 
located at Alexandria, Virginia, have, since the last mentioned date, 
made collections from members of these societies. J. K. M. Norton, 
Esq., 128 South Fairfax Street, Alexandria, Virginia, by his letter of 
June 16, 1921, states that he is the attorney for the Modern Work¬ 
men of the World Society; alleging that this corporation was 
chartered in 1913 under the laws of the State of Delaware. Mr. 
Norton further states that the records are under the control of its 
officers, Mr. H. Noel Garner, Chief Workman, and Mr. Robert 
Thomas, Chief Scribe, and its directors. In view of the refusal to 
comply with the Auditor’s letter of June 9. 1921, addressed to said 
Norton, the Auditor is unable to report, at this time, concerning 
cellections made by the Alexandria, Virginia, parties. An exami¬ 
nation of the correspondence with J. K. M. Norton, Esq., accom¬ 
panying this report, will reveal the tenuity of the line of argument 
advanced bv him, which might very properly be considered in con¬ 
nection with the withdrawal of funds to the credit of the Modern 
Workmen of the World Society, herein reported upon. 

16. The items of cost of the reference amounting to $974.75 
covering the Auditor’s fee in the sum of $785.00 and the expense 
of $189.75 for reporting and transcribing the testimony before the 
Auditor, have been paid out of the funds in the Registry of the 
Court in this cause. 

17. The testimony before the Auditor, the exhibits and kindred 
papers are herewith. 


Respectfully submitted, 


II. L. DAVIS, 

Auditor Supreme Court, D. C. 


Sep. 9, 1921. 
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25 SciIEUPLE A. 

Showing Amount Found by Deducting Amount paid to Policy 
Holders from Amount of Premiums Collected and Adding Thereto 
Income and Profit Derived Therefrom. 

Premiums collected, per Schedule B. $67,623.01 

Deduct— 

Amount paid to policy holders, per Schedule 0. 30,729.49 

Amount of premiums collected over and above 
pavments to policy holders for sick, accident 
and death claims. $36,893.52 

Add— 

Profit derived from rents collected from real 
estate, per Schedule D.. $15.55 

Income or profit derived from interest on 

investments of funds, per Schedule E. . . 4,088.38 


Total amount of income and profit found by adding to 
the excess of premiums collected over payments to 
policy holders . 


4,103.93 

$40,997.45 


26 Schedule B. 

Showing Premiums Collected from April 3, 1912, to May 9, 1921. 


• 

Amounts 

Amounts 


collected from 

collected from 


members of Mod- 

membets of 

Months 

ern Workmen 

Royal Life In- 

during which collected. 

of the World. 

surance Company. 

(1912:) 

April 3 to 30. 

$1,243.77 

$84.61 

May. 

1,160.58 

75.27 

June . 

1,080.49 

54.42 

July . 

1,058.56 

41.83 

August . 

1,066.92 

32.60 

September . 

1,065.98 

42.08 

October . 

1,212.45 

30.05 

November. 

1,152.21 

23.31 

December . 

1,206.60 

22.70 
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Amounts 

Amounts 


collected from 

collected from 


members of Mod- 

members of 

Months 

ern Workmen 

Royal Life In- 

during which collected. 

of the World. 

surance Company. 

(1913:) 

January 

1,076.68 

1,067.84 

818.51 

14.85 . 

February 

19.37 . 

Alarch 

13.77 . 

Anri] .'. . . 

936.60 

14.75 . 

\T fl,v . 

773.16 

9.27 . 

i,ia j . 

.Tnnp .... 

888.30 

13.75 . 

July 

850.15 

11.87 . 

° U1 j . 

Alienist 

644.64 

8.05 . 

September 1 to 24. .. 

319.53 

7.65 . 


Total collected 
from Modern 
Workmen .. $17,622.97 
Total collected from Royal 
Life Insurance Company 


$17,622.97 
$520.22 520.22 


27 


$18,143.19 

$18,143.19 


Total amounts so collected, carried forward 

Total brought forward. 

Memo— On Sept. 24, 1913, the books of the Modern Workmen 
of the World were closed and balances carried to Modern Workmen 
of the World Society. 

This memo, applies to all schedules of this report. 

Amounts collected 
from members 
of the Modern 
Workmen of 
the World Society. 


September 25 to 30. . . 

$349.40 

October. 

1,041.40 

November. 

773.91 

December . 

998.78 

(1914:) 

January . 

927.89 

February. 

682.22 

March . 

611.03 

April. 

801.44 

May. 

617.18 

June . 

663.80 

July. 

719.11 

August . 

595.16 

September . 

670.02 

October . 

834.58 

November. 

749.35 

December . 

757.82 


2—3779a 
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(1915:) 

Amounts collected 
from members 
of the Modern 
Workmen of 
the World Society. 

January. 

835.61 

February ... 

533.18 

March . 

602.06 

Carried forward. 

$13,763.94 

28 Brought forward $13,763.94 

(1915:) 

April. 

781.50 

May . 

534.79 

June . 

600.09 

July. 

595.73 

August . 

476.56 

September. 

533.84 

October. 

638.39 

November. 

602.00 

December . 

694.83 

(1916:) 

January . 

646.83 

February . 

568.46 

March . 

559.16 

April. 

583.51 

May. 

541.71 

June . 

515.00 

July . 

622.02 

August . 

454.07 

September . 

480.28 

October . 

673.24 

November . 

601.90 

December . 

643.30 

(1917:) 

January . 

735.58 

February . 

486.53 

March . 

498.15 


$18,143.19 
$18,143.19 


Carried forward. $27,881.41 


$18,143.19 
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Amounts collected 
from members 
of the Modern 
Workmen of 
the World Society. 


29 Brought forward $27,881.41 
(1917:) 


April. 

562.69 

May . 

402.46 

June . 

456.84 

July . 

551.26 

August . 

445.74 

September. 

490.54 

October. 

472.85 

November . 

611.74 

December . 

603.60 

(1918:) 

January . 

551.97 

February . 

410.64 

March . 

430.75 

April. 

486.95 

May. 

332.00 

June . 

366.25 

July. 

507.59 

August . 

328.78 

September . 

374.19 

October . 

607.10 

November. 

649.79 

December . 

760.40 


Carried forward. $38,285.54 
30 Brought forward $38,285.54 


$18,143.19 


$18,143.19 
$18,143.19 


(1919:) 

January .... 
February .. . 

March . 

April. 

May . 

June . 

July . 

August . 

September .. 

October. 

November ... 
December . .. 


605.50 
505.33 
623.13 
466.07 
526.53 
330.04 
682.61 
380.95 
416.08 
628.76 
442.02 
588.16 
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Amounts collected 
from members 
of the Modern 
Workmen of 
the World Society. 

770.90 

419.61 

591.82 

523.11 

470.83 
466.86 
570.50 
410.14 
469.20 

526.11 


Carried forward. $49,699.80 
31 Brought forward $49,699.80 
(1920:) 

November. 479.20 

December . 797.35 


(1920:) 

January . 

February . . . . 

March 

April 

May. 

June 

July . 

August ..... 
September . . 
October. 


(1921:) 


January . 346.19 

February. 329.57 

March . 454.71 

April . 500.54 

To Mav 9. 91.97 


Total Collection of Premiums 


Less the Following. 

Dues Returned as Follows: 


April 3 to 30, 1912... . 

May, 1912 . 

September, 1912 . 

October, “ . 

December, “ . 

January, 1913 . 

February, “ . 

March “ . 

May, “ . 

October, “ . 

October, 1914 . 

January, 1915 . 


3.75 

127.20 
9.36 

100.00 

2.20 

92.16 

29.40 

3.05 

5.24 

4.00 

8.00 

109.20 


Carried forward. $493.56 


$18,143.19 

$18,143.19 


52,699.33 
70,842.52 


$70,842.52 


* 
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Amounts-collected 
from members 
of the Modern 
Workmen of 
the World Society. 


32 Brought forward $493.56 


June, 1915. 1.10 

July, “ .. 5.11 

December, “ . 64.40 

March, 1916. 1.10 

March, 1918. 12.96 

June, “ . 108.76 

January, 1919. 18.62 

March, “ . 4.56 

May “ . 19.42 


Total Dues Returned 


Endowment Credits as Follows : 


April 3 to 30, 1912.... 

26.05 

May, 

(< 

• • • • 

22.51 

June 

U 

• • • • 

6.99 

July, 

u 

• • • • 

48.48 

August, 

(( 

• • • • 

6.68 

September, 

u 

• • • • 

39.75 

October, 

u 

• • • • 

5.39 

December, 

a 

• • # • 

34.32 

January, 

1913.... 

70.36 

February, 

u 

• • • • 

10.87 

March, 

u 

• • • • 

15.80 

April, 

u 

59.17 

May, 

u 

• • • • 

94.46 

June, 

u 

• • • • 

19.00 

August, 

u 

• • • • 

65.78 

Carried forward. 

$525.61 

33 Brought forward 

$525.61 

Sept. 1 to 24, 1913.... 

127.90 

October, 

a 

• • • • 

58.63 

November, 

tc 

• • • • 

100.14 

January, 

1914.... 

106.33 

March, 

a 

• • • • 

59.49 

April, 

a 

• • • • 

65.85 

May, 

u 

• • • • 

5.25 

June, 

u 

• • • • 

5.58 

July, 

u 

• • • • 

57.89 

August, 

u 

• • • • 

29.69 


$729.59 


$729.59 
$729.59 


$70,842.52 


$70,842.52 
$70,842.52 
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Amounts collected 
from members 
of the Modern 
Workmen of 
the World Society. 


January, 

1915.... 

64.71 

February, 

a 

11.34 

April 

ii 

49.52 

July, 

a 

37.13 

October, 

a 

45.39 

November, 

a 

33.98 

December, 

a 

13.10 

February. 

1916!!.’! 

18.59 

March, 

a 

16.46 

April, 

a 

19.20 

March, 

1917.*!!! 

38.44 

June, 

U 

34.40 

November, 

i i 

70.50 

January, 

i9i8*.!!! 

72.48 

Februarv. 

u 

17.69 

May, 

a 

62.65 

Carried forward. 

$1,748.94 

34 Brought forward 

$1,748.94 

June, 

1918.... 

25.16 

July, 

a 

22.96 

September, 

a 

41.42 

October, 

u 

25.35 

November. 

/ i 

90.04 

December, 

it 

30.15 

January, 

1919!!!! 

105.96 

February. 

a 

75.35 

June, 

a 

12.41 

July, 

a 

20.81 

October, 

a 

15.83 

November, 

a 

26.89 

February, 

1920 !!!! 

28.96 

May, 

it 

17.45 

June, 

a 

35.20 

October, 

a 

47.47 

Februarv, 

1921 !.’!! 

87.69 

April, 

a 

31.88 


$729.59 
$729.59 


$70,842.52 

$70,842.52 


Total Endowment Credits.. $2,489.92 

Total of Dues Returned and Endowment 

Credits to be Deducted. 3,219.51 

Correct amount of premiums collected, car¬ 
ried to Schedule A. $67,623.01 
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35 Schedule C. 


Showing Amounts Actually Paid to Policy Holders for Death, Sick, 
and, Accident Claims from April 3, 1912, to May 9, 1921. 




Amounts paid 

Amounts paid 


Month during 

Nature 

to members of 

to members of 


which paid. 

of claim. 

M. W. of World. 

Royal L. I. Co. 

Total. 

1912. 





Apr. 3 to 30.. 

Death . 

$328.00 

$410.00 


u 

Sick . 

201.50 

211.50 


u 

Accident .... 

57.00 





$586.50 

$621.50 

$1,208.00 

May. 

Death . 

75.00 

125.00 


<( 

Sick . 

146.00 

82.25 


(t 

Accident .... 

8.00 . 





$229.00 

$207.25 

436.25 

June. 

Death. 

75.00 



u 

Sick . 

105.50 

5.00 


u 

Accident .... 

66.00 

5.00 




$246.50 

$10.00 

256.50 

July. 

Death. 

100.00 




Sick . 

121.75 

22.75 


u 

Accident .... 

30.00 

5.00 




$251.75 

$27.75 

279.50 

August. 

Death. 

$317.00 



u 

Sick . 

221.31 

23.00 


(( 

Accident .... 

25.00 





$563.31 

$23.00 

586.31 

September... 

Death . 

447.50 



« 

Sick . 

47.00 

15.00 


(( 

Accident .... 






$494.50 

$15.00 

509.50 

Carried forward. 



$3,276.06 

36 Brought forward .... 



$3,276.06 

October. 

Death. 

$222.00 



(( 

Sick . 

64.00 

10.00 


u 

Accident .... 

8.00 




$294.00 


$10.00 304.00 
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Amounts paid 

Amounts paid 


Month during 

Nature 

to members of 

to members of 


which paid. 

of claim. 

M. W. of World. 

Royal L. I. Co. 

Total. 

November... . 

Death . 

1,385.00 



tt 

Sick . 

102.00 



a 

Accident .... 

16.00 





$1,503.00 

$. 

1,503.00 

December.. . . 

Death . 

$1,218.00 

$. 


a 

Sick . 

180.00 

5.00 


a 

Accident .... 

30.00 





$1,428.00 

$5.00 

1,433.00 

(1913) 





January. 

Death . 

$. 

$. 


ti 

Sick . 

69.50 



it 

Accident .... 

8.00 





$77.50 

$. 

77.50 

February. . . . 

Death . 

290.00 



u 

Sick . 

41.00 



a 

Accident ... . 

44.00 





$375.00 

$. 

375.00 

March. 

Death . 

$118.00 

$. 


n 

Sick . 

49.00 



a 

Accident. 

24.00 





$191.00 

$. 

191.00 

April. 

Death. 

$487.50 

$. 


it 

Sick . 

96.00 



a 

Accident ... . 

66.00 





$649.50 

$. 

649.50 

Carried forward .. .. 



$7,809.06 

37 Brought forward .. . 



$7,809.06 

(1913) 





Mav 

Death . 

$. 

$. 


. 

a 

Sick . 

246.00 



n 

Accident ... 

20.00 





$266.00 

$. 

266.00 

June. 

. Death. 

. $596.00 

$. 


a 

Sick . 

7.00 



a 

Accident ... 

4.00 

• 




$607.00 

$. 

607.00 
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Amounts paid 

Amounts paid 


Month during 

Nature 

to members of 

to members of 

Total. 

which paid. 

of claim. 

M. W. of World. 

Royal L. I. Co. 

July. 

Death . 

$. 

$ . 


a 

Sick . 

170.00 



u 

Accident .... 

20.00 

$190.00 

$ . 

190.00 

August. 

Death. 

$. 

$ . 


u 

Sick . 

62.00 



l l 

September 1 to 

Accident .... 

20.00 

$82.00 

$. 

82.60 

24, incl... . 

Death . 

$450.00 

$. 


a 

Sick . 




u 

Accident ... . 

$450.00 

$. 

450.00 


Total to September 24,1913, carried forward- $9,404.06 

38 Brought forward . $9,404.06 

Memo.—Beginning September 25, 1913, the transac¬ 
tions were conducted under the name of the Modern 
Workmen of the World Society. 


Month during Death Sick Accident 

which paid. claims paid, claims paid, claims paid. 

1913. 

September 25 to 30. $. $. $. 

October . 50.00 146.00 40.00 

November. . 108.50 60.00 

December. 42.00 . 

1914. 

January . 50.00 4.00 ••••••• 

February . 500.00 5 /. 00 28.00 

March ... 440.00 8.00 23.00 

April . 50.00 64.00 30.00 

May . 37.00 2.50 

June . 412.50 107.00 . 

July . 100.00 34.00 31.00 

August. 15.00 ••••••• 

September . 1,393.66 113.00 16.00 

October. 729.82 104.00 28.00 

November . 50.00 40.00 15.00 

December. 820.40 20.00 230.00 
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Month during 
which paid. 

1915. 

January . 

February . 

March . 

Carried forward. 
39 Brough t forward 

1915. 

April . 

May . 

June . 

July . 

August. 

September . 

October . 

November. 

December . 

1916. 

January . 

February . 

March . 

April . 

May . 

June . 

July . 

August. 

September . 

October . 

November. 

December . 

Carried forward. 
40 Brought forward 

1917. 

January . 

February .. 

March . 

April . 

May . 

June . 

July . 

August. 

September . 

October . 

November. 

December . 


Death 

Sick 

claims paid. 

claims paid 

200.00 

28.00 

297.00 

104.00 

1,597.50 

20.00 


$6,690.88 $1,051.50 


$0,690.88 $1,051.50 

325.00 

137.00 

250.00 

65.00 


60.66 

242.00 

19.87 

242.00 

74.00 

100.00 

40.00 

280.40 

46.00 

115.00 

15.87 

100.00 

88.00 

100.00 

39.00 


5.00 

100.00 

66.00 


37.00 


108.00 


18.00 

180.00 

8 00 

300.00 

53.87 

100.00 

34.00 

100.00 

39.00 

100.00 

30.00 

250.00 

23.00 

$9,575.28 

$2,058.77 

$9,575.28 $2,058.77 

150.00 

20.00 

100.00 

80.00 

150.00 

31.00 

100.00 


77.60 



10.00 

100.00 


50.00 

35.00 


52.00 

100.00 

48.00 

156.40 

127.20 

176.00 

104.00 


Accident 
claims paid. 


28.00 
8.00 

$539.50 $9,404.06 
$539.50 $9,404.06 


24.00 
12.00 
10.00 
8.00 
12.00 
16.00 
16.00 
30.00 
34.00 


30.00 


10.00 

8.00 

20.00 

24.00 

24.00 

8.00 


93.00 


32.00 

$950.50 $9,404.06 
$950.50 $9,404.06 


36.00 

22.00 


10.00 


20.00 

8.00 


22.00 
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Month during Death Sick Accident 

which paid. claims paid, claims paid, claims paid. 

1918. 

January. 16.00 . 

February . 100.00 . 

March . 391.92 28.00 . 

April . 55.00 40.00 

May . 100.00 60.00 72.00 

June . 150.00 63.82 32.00 

July . 150.00 . 

August. 17.00 . 

September . 250.00 6.00 . 


Carried forward. $11,877.20 $2,811.79 $1,212.50 $9,404.06 
41 Brought forward $11,877.20 $2,811.79 $1,212.50 $9,404.06 
1918. 


October -. 100.00 . 32.00 

November. 100.00 8.00 . 

December . 225.00 50.00 . 

1919. 

January . . 

February . 175.00 15.00 28.00 

March . 100.00 15.00 . 

April . 50.00 

May . 606.30 35.00 . 

June . 100.00 . 

July . 125.00 25.14 110.00 

August. 96.00 48.00 . 

September . 175.00 59.00 . 

October . 100.00 98.00 . 

November. 125.00 20.00 . 

December. 240.00 48.00 . 

1920. 

January . . 30.00 20.00 

February .. 100.00 10.00 . 

March . 27.50 38.00 44.00 

April . 100.00 20.00 . 

May . 100.00 30.00 . 

June . 100.00 80.00 . 


Carried forward . $14,622.00 $3,440.93 $1,446.50 $9,404.06 
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Month during Death 

which paid. claims paid. 

42 Brought forward $14,622.00 

1920. 

July . 50.00 

August . 150.00 

September . 250.00 

October . 150.00 

November. 50.00 

December . 445.00 

1921. 

January . 100.00 

February . 150.00 

March . 50.00 

April . 

Mav 1 to 9. ..'. 


Total Death 
Claims ... $16,017.00 

Total Sick Claims. 

Total Accident Claims.... 


Sick Accident 

claims paid, claims paid. 

$3,440.93 $1,446.50 $9,404.06 


58.00 

8.00 

14.00 

80.00 

36.00 

30.00 

18.00 


39.00 


8.00 



12 . 

.00 


10 

.00 


34. 

,00 


39 

.00 

10.00 

25. 

.00 



. 16,017.00 

$3,733.93 . 3.733.93 

. $1,574.50 1,574.50 


Total Claims paid to policy holders, Carried to 
Schedule A. 


$30,729.49 


43 Schedule D. 

Showing Income from Rent of No. 210 Florida Avenue N. IF. and, 

Profit Derived Therefrom. 

Rents collected from No. 210 Florida Avenue, Northwest, as fol¬ 
lows: 

1912. 


April 30. $24.50 

May 31. 24.50 

June 29. 24.50 

July 31. 24.50 

August 31. 24.50 

October 7. 24.50 

October 31. 24.50 

November 30. 24.50 

December 31. On account . 15.00 

December 31. 9.50 
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1913. 

February 18. On account for January, 1913 

February 25. Balance for January. 

March 21. For February . 

April 21. For March . 

May 21. 

June 25. From May 23, to June 23. . . . 

August 15.. 

October 17. From Aug. 22, to Sept. 22. . . . 
November 29. To October 22. 

1914. 

February 18. To November 22, 1913. 

Carried forward. 

44 * Brought forward . 


1914. 

April 7. To December 22, 1913. 

November 10. Two months to November 20, 1914 
December 24. To December 20, 1914. 

1915. 

February 11. To January, 1915. 

March 20. To February 20, 1915. 

April 26. To March 20, 1915.... 

July 26. Two months to May 20, 1915. 

1916. 

May 17. To May 1 1916. 

May 17. To June 1, 1916. 

June 15. To July 1, 1916. 

July 18. 

August 31. To September 1, 1916. 

Total gross rents collected. 

Less the following: 


20.00 

4.50 

24.50 

24.50 

24.50 

24.50 

24.50 

24.50 

24.50 


24.50 

$441.00 
$441.00 


24.50 
49.00 
24.50 


24.50 
24.50 
24.50 
49.00 


20.00 
20.00 
20.00 
20.00 
20.00 


$761.50 


Repail's, as follows: 


May 9,1912. Repairs . 2.25 

June 3, “ C. A. Muddiman & Co.... 2.25 

July 5, “ Lock .:. 2.25 

November 1,1912. W. S. Jenks & Son. 3.00 

December 6, “ W. S. Jenks. 8.50 

“ 6, “ Hugh Reilly Co. 4.50 

October 15,1913. Luxman & Sincell. 3.50 


Carried forward . 25.00 $761.50 
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45 Brought forward . $25.00 $761.50 

October 24,1913. Dyer Bros, (window glass) 6.50 

September 15,1914. Door key . .25 

November 1, “ H. L. Thorton (repairs).. 37.46 

“ 25, “ W. B. England (repairs to 

range) . 12.50 

May 17,1916. W. H. White. 15.00 

May 17, “ J. A. Brooke. 14.75 

May 17, “ Raymond Forest. 1.00 

May 17, “ Henry Caldwell . 6.60 

July 18, “ Plumoing . 17.80 


Commissions of real estate agents actually mak¬ 
ing collections of rents as follows: 


November 10,1914. 2.45 

December 24, “ 1.23 

February 11,1915. 1.23 

March " 20, “ 1.23 

April 26, “ 1.23 

July 26, “ 2.45 

May 17,1916 . 1.00 

May 17, “ 1.00 

June 15, “ 1.00 

July 18, “ 1.00 

August 31, “ 1.00 


136.86 


14.82 


Carried Forward 
46 Brought forward 


$151.68 $761.50 
$151.68 $761.50 


Real estate taxes paid as follows: 


May 29,1912 . 22.05 

August 28,1913 . 22.71 

January 27,1914 . 30.40 

February 25,1914 . 24.53 

February 7,1916 . 23.81 

February 7,1916. Balance.72 

October 31,1917 . 23.15 


Fire insurance premiums as follows: 


December 14,1912 . 4.00 

November 27,1915 ... 6.00 


Water rents paid as follows: 


July 3,19i2 . 7.10 

August 28,1913 . 4.50 

August 11,1915 . 4.50 


147.37 


10.00 


16.10 
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Interest paid on loan secured on said real 
estate, as follows: 

May 15,1912. To Arms & Drury 45.00 

November 15, “ do. 45.00 

May 15,1913. do. 45.00 

November 15, “ do. 45.00 

May 15,1914. do. 45.00 

Carried forward . $225.00 $325.15 $761.50 

47 Brought forward . $225.00 $325.15 $761.50 


November 

18,1914. 

To Arms & Drurv 

45.00 

May 

15,1915. 

do. 

45.00 

November 

17, “ 

do. 

45.00 

May 

15,1916. 

do. .. 

45.00 


- 405.00 

Commissions for renewal of real estate loan: 


January 31,1916. Arms & Drury. 15.80 

$745.95 

Balance, being profit. 15.55 


$761.50 $761.50 

Said balance of $15.55 carried to Schedule A. 

48 Schedule E. 

Showing Income or Profit Derived from Investments of Funds in 
Notes and Bonds and on Deposits in Banks. 

Collections of interest on account of— 


1912. 

April 15. H. Lawson loan. $108.00 

16. Sudwarth Printing Company loan. 1.13 

“ 25. John P. F. White loan. 29.32 

May 16. Sudwarth Printing Company loan. 1.50 

June 17. “ “ “ “ . 1.85 

June 26. John P. F. White loan. 30.00 

July 16. Sudwarth Printing Company loan. 2.25 

August 19. “ “ “ “ . 2.62 

September 16. “ “ “ “ . 3.00 

October 31. “ “ “ “ . 3.38 

November 18. “ “ “ . 5.00 

December 21. National Investment Company bond. . . 442.29 

31. Sudwarth Printing Company loan. 5.50 
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1913. 

January 31. Sudwarth Printing Company loan. 

February 28. “ “ “ “ . 

March * 31. “ “ “ “ . 

April 30. “ “ “ “ . 

May 31. “ “ “ “ . 

June 30. National Investment Company bond... 


Carried forward 


49 Brought forward . 

December 16. John P. F. White loan 
“ 16. A. S. Hicks loan. 

U 1 £ U tt tt 


6.00 

6.50 
7.00 

7.50 

8.00 

50.47 


$721.31 

$721.31 

84.10 

60.54 

128.89 


1913. 


December 

a 


1914. 

June 

- u 

July 

December 


a 

u 

a 

a 


31. National Investment Company bond. .. 
31. United States Bank & Trust Company 
collateral loan. 

12. A. S. Hicks loan. 


12 . “ 

27 a a a 

31. “ 

31. “ 

o i tt it tt 


31. G. D. Aderholt loan. 

31. John P. F. White loan. 

31. National Investment Company bond... 
31. Deposits, Commercial National Bank... 


31.25 

1,144.43 

84.07 

58.50 
15.95 
79.10 
84.07 
56.04 

420.00 

54.44 

62.50 
15.67 


1915. 


February 

April 

May 

June 

October 

December 

<< 

n 


25. National Investment Company bond 
8 . A. S. Hicks loan. 

29. Deposits, Commercial National Bank 

30. 

n n tt 

30. A. S. Hicks loan. 

30 “ 11 11 

30. G. D. Aderholt loan. 


it 

tt 


10.40 

24.62 
14.13 

13.62 
16.39 
84.06 
46.81 

420.00 


Carried forward 


$3,730.89 
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50 Brought forward . $3,730.89 

December 30. John P. F. White loan. 51.50 

“ 30. Deposit, Commercial National Bank... 16.26 


1916. 

April 17. 

July 15. 

October 5. 

December 30. 

1917. 


August 9. A. S. Hicks loan... 34.30 

December 31. Deposit, Commercial National Bank... 93.28 


21.50 

23.62 

23.64 

23.05 


1918. 

May 24. On note #1 of 2, dated May 24, 1917, 

held by Receiver and now paid off. . . 

May 24. Ditto. 

June 15. Deposit, Commercial National Bank... 

August 28. “ “ “ “ ... 

October 31. “ “ “ “ 

December 31. “ “ “ “ ... 

1919. 

March 31. “ “ “ “ ... 

May 26. Interest on #2 of 2, held by Receiver. . 

June 30. Balance for quarter. 

October 31. Deposit, Commercial National Bank... 
December 31. “ • “ “ “ 


*172.00 

*172.00 

22.03 

22.56 

21.46 

20.13 

21.46 

*172.00 

21.05 

21.16 

20.83 


Carried forward .. 
51 Brought forward . 


1920. 


April 

5. 

Deposits, 

Commercial National Bank. . . 

June 

30. 

<< 

U li 

4 4 

• • • 

October 

6 . 

u 

it it 

u 

• • • 

December 

31. 

<( 

<< it 

it 

• • • 

u 

31. 

u 

Takoma Bank . 


1921. 

March 

31. 

(( 

Commercial National 

Bank... 


$4,704.72 
$4,704.72 


22.00 
22.27 
21.83 
15.00 
7.74 


8.33 


Total 


$4,801.89 


Less the Following: 

Interest accrued on notes purchased— 

September 10, 1912, A. S. Hicks. ... 3.97 

December 21, 1912, A. S. Hicks. ... 60.54 

“ 31, 1913. G. D. Aderholdt 133.00 

- $197.51 


•Memo. —Tills interest was turned over to Receiver. 

3—3779a 














(Here follow checks marked pages 52 and 53.) 
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54 Testimony Before Auditor. 

Filed Sept. 9, 1921. 

In the Supreme Court of the District of Columbia. 

Equity. No. 30946. 

In re Hartmann 


vs. 

Masters and Kin near et al. 

Washington, D. C., 
Monday, June 13, 1921. 

Met pursuant to notice before the Honorable Herbert L. Davis, 
Auditor of the Supreme Court of the District of Columbia, at 3:15 
o’clock p. m., on the above date, for the purpose of taking testimony 
in the above-entitled cause. 

Appearances: 

W. Gwynn Gardiner, Esq., on behalf of the plaintiffs. 

J. B« Eason, Jr., Esq., receiver of the court. 

John B. Kinnear, one of the defendants in proper person; and 
Samuel J. Masters, one of the defendants in proper person. 

J. K. M. Norton. 

(Wilton J. Lambert, Esq., Attorney for the defendants not having 
made his appearance, at 4 :20 o’clock p. m. the further hearing of 
this cause was adjourned by the auditor, in agreement with the 
parties present, until tomorrow, Tuesday, June 14, 1921, at 10:15 
o’clock a. m.) 

55 Washington, D. C., 

Tuesday, June 14, 1921. 

Met pursuant to adjournment, at 10:00 o’clock a. m., on the above 
date. 


Appearances: 

W. Gwynn Gardiner, Esq., on behalf of the plaintiff. 

Wilton J. Lambert, Esq., on behalf of the defendants. 

J. B. Eason, Jr., Esq., receiver of the court. 

John B. Kinnear, one of the defendants in proper person. 

Mr. Gardiner: I suggest that the telegram which I understand, 
Mr. Auditor, you have received from Mr. Masters, be put into the 
record. 
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The Auditor: Prior to the time set for the hearing this morning, 
the Auditor received the following telegram: 

(Reading:) 

“Baltimore, Maryland, 

12.03 a. m. June 14, 1921. 

H. L. Davis, 

Auditor Supreme Court, Washington, D. C.: 

Too ill to come over todav, will come soon as able. 

(Signed) S. J. MASTERS.” 

(The telegram read by the Auditor was marked “Exhibit No. 1,” 
is attached hereto and made a part thereof. 

Mr. Gardiner: l would like to examine Mr. Kinnear a few mo¬ 
ments. I want to state for the record and state very frankly that 1 
shall ask for a rule of contempt against all persons, including 

56 Mr. Kinnear, and I shall base the request for rule of con¬ 
tempt upon Mr. Kinnear upon the ground that he removed 

from this jurisdiction all the books, papers, records and money; and 
upon the ground that after this decision and after this decree was 
signed by Judge Hitz he did the very thing that he had no right 
to do, and that is to tender his resignation to the people in Alex¬ 
andria thereby frustrating, discouraging and interfering with the 
decree of this court, which the Court of Appeals said had been the 
purpose and intent from the beginning of the trial. 

Mr. Lambert: Apropos Mr. Gardiner’s suggestion that Mr. Kin¬ 
near tendered his resignation, and offer for the record letter dated 
May 18, 1921, signed H. Noel Garners, Chief Workman, addressed 
to J. B. Kinnear, Esq., District National Bank Building, Washing¬ 
ton, D. C., on the letter head of the law office of J. K. M. Norton, 
128 South Fairfax Street, Alexandria, Virginia. 

The letter here offered in evidence by Mr. Lambert was marked 
by the Auditor “Exhibit No. 2,” is attached hereto and made a part 
thereof. 

Mr. Lambert: Also office copy of letter dated May 19, 1921, to 
Judge J. K. M. Norton, 128 South Fairfax Street, Alexandria, Vir¬ 
ginia, addressed “Dear Judge,” and signed “Very respectfully,” pur¬ 
porting to be an answer to that letter, the copy not being signed. 

(At this point Mr. Lambert withdrew to attend upon the Supreme 
Court.) 

57 The copy of letter offered in evidence by Mr. Lambert was 
marked by the Auditor “Exhibit No. 3,” attached hereto, and 

made a part hereof. 

Mr. Gardiner: May I suggest this, in economy of time, that Mr. 
Kinnear stated off the record this morning that there were sufficient 
papers here now, with those that were delivered since our last hear¬ 
ing from somewhere and from some person, the Auditor hereafter 
to be advised as per testimony, 1 assume, to make up the record 
sufficient to advise the Auditor of the things required in the first 
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paragraph of the decree, and I should like to ask you, Mr. Auditor, 
to direct Mr. Kinnear, to prepare those statements and furnish the 
Auditor with them by tomorrow at 3.15 p. m., in order that at that 
time we may examine them and examine him about them, if need 
be, that is, when I referred to the first paragraph I referred to that 
portion which says he shall ascertain and furnish you with the names 
and addresses of each policy holder and shall furnish you with the 
total amount of money received from the date specified in the decree 
at the present time, and the amount actually delivered back to the 
policy holders; that must first be made up by Mr. Kinnear and 
furnished you, from which you, as a basis, may make that finding. 

The Auditor: Mr. Kinnear has already prepared a certain list, 
with a view of complying with the decree as mentioned, and T will 
now ask Mr. Kinnear whether or not with the additional books and 
records delivered he will be able to make a complete list of the policy 
holders. 

58 Mr. Kinnear: I gave that to you yesterday, Mr. Auditor. 

The Auditor: Do you regard that as a complete list? 

Mr. Kinnear: That is a complete list, so far as 1 know. 

Mr. Gardiner: May I look at that now, though I may suggest- 

Mr. Kinnear (interposing): That is not quite complete; some 
new ones were added to it. There is a late list, but I have not the 
information that I could give that by unless I could get it from 
Alexandria. It is one of those papers I delivered yesterday—it is 
No. 1. twelve sheets containing the names and addresses of members. 

Mr. Gardiner: Have you made up a list showing the actual money 
received ? 

Mr. Kinnear: That I have not got, Mr. Gardiner. 

Mr. Gardiner: Can you not get that? 

Mr. Kinnear: I do not know whether l will be able to get it by 
tomorrow afternoon; it is a great big job. 

Mr. Gardiner: I understand it is. 

Mr. Kinnear: I will do everything I can to assist vou; 1 have 
always done that. 

Mr. Gardiner: Have you a sample of the policies issued by Com¬ 
pany? 

Mr. Kinnear: I have not, but the other folks have them. 
59 Mr. Gardiner: What folks? 

Mr. Kinnear: The Alexandria people. 

The Auditor: This is “Exhibit No. 11.” 

Mr. Gardiner: Mr. Auditor, I know from personal knowledge of 
insurance matters that each and every insurance company, includ¬ 
ing this company, has a complete list of the name of every person 
insured, the date received, that is, the date of the policy, the number 
of the policy, the amount of premiums paid, whether weekly, 
monthly or yearly, the age of the insured and the amount of in¬ 
surance, that is the amount of liability. 

The Auditor: Mr. Kinnear, where can we obtain that full and 
complete information as outlined by Mr. Gardiner? 

Mr. Kinnear: That would have to be taken from the cards. 

The Auditor: Where are the cards? 
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Mr. Kinnear: Those people have them down at Alexandria. 

The Auditor: What people? 

Mr. Kinnear: I mean Mr. Garner, and those folks down there. 

The Auditor: Name the parties whom you suggest have them. 

Mr. Kinnear: I suppose Garner has them—they appointed some 
other person in my place, a man by the name of Thomas, I think. 

Mr. Gardiner: I see by the exhibit which has been offered 

60 me by Lambert, that the correspondence to Mr. Kinnear, 
while signed by Mr. Garner, is on the letter head of the 

office of J. K. M. Norton, at 128 South Fairfax Street, Alexandria, 
Virginia, Telephone 98, and the return acknowledgment, or the 
purported acknowledgment, of that communication by Mr. Kinnear 
is addressed directly to Judge Norton and not to Mr. Garner. 

Mr. Kinnear: May I make a little word of explanation? 

Mr. Gardiner: And I notice also that the letterhead of Judge 
Norton at 128 South Fairfax Street also corresponds to the number 
given by the bank as being the place where the books were, and by 
the resolution as being the place where the meeting was held in 
Alexandria, to wit, at 128 South Fairfax Street, to which I invite 
the Auditor's attention. 

Mr. Kinnear: I wanted to explain why I addressed that letter to 
Judge Norton. 

The Auditor: I think, that, in view of the situation, Mr. Kinnear, 
it should be sworn to. 

Mr. Kinnear: I would rather not-- 

Mr. Gardiner: I would suggest, in fairness to him, that if he wants 
to make any explanation he can do it when he is sworn and Mr. 
Lambert is present. I am doing this for the benefit of the Auditor, 
in order that he may understand the situation. 

61 Now, Mr. Auditor, I assume from what has already been 
shown, and, indeed, from the record in this case which 

show’s, and as I told the Court of Appeals in my brief and my 
oral argument, that while Judge Norton claims now not to repre¬ 
sent Kinnear or Masters, the official records of this court show him 
to be attorney of record for them, and I assume therefore that Mr. 
Kinnear can go to Alexandria and make copies of and get any in¬ 
formation that he w r ants; and therefore I submit, respectfully, lie 
should be directed to proceed to Alexandria or elsewhere and get 
the papers and bring up the additional statement, to-w r it, that por¬ 
tion of the statement which requires them to submit to you a de¬ 
tailed statement of the gross receipts from the period mentioned in 
the decree up to the present time, and the net amount actually de¬ 
livered back to the policy holders will necessarily require some de¬ 
tailed work, and from now’ until tomorrow at 3.15 Mr. Kinnear 
could in large measure, at least, prepare such a paper, and lie can 
go to Alexandria, I am sure, or anywhere else wdiere those papers 
are—Judge Norton’s office or at his home or in church with him— 
and get those papers or any other papers that lie v’ants in connec¬ 
tion with this case. 

The Auditor: Mr. Gardiner, on June 9, the Auditor addressed a 
communication to J. K. M. Norton, Esq., 128 South Fairfax Street, 
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Alexandria, Virginia, of which this is a copy (indicating), and Mr. 
Norton was in the Auditor’s office yesterday afternoon, and stated 
that due to press- of other matters he had not been about to 

62 make any reply to such communication of June 9th, in 
writing, but will take up the matter promptly upon his re¬ 
turn to Alexandria. 

Mr. Gardiner: I take it, Mr. Auditor, that it requires no consider¬ 
able time to deliver back the books, papers and records which were 
taken in violation of and contrary to the direct provisions and terms 
of the decree of this court, and I am prepared to show, and will show 
at the proper time, that Judge Norton had in his possession a copy 
of that decree within 48 hours after it was signed and knew its con¬ 
tents when he did the things we complain of. 

The Auditor: It will be observed that compliance with the Audi ¬ 
tor’s letter of June 9th was requested not later than Tuesdav, June 
14, 1921. 

Mr. Gardiner: I observe that from reading the letter, Mr. Audi¬ 
tor. I shall wait the entire day of today and will prepare and be 
ready tomorrow morning to ask the court for such relief as the 
conditions warrant and the facts justified. 

The Auditor: In view of what has been said, I feel that Mr. Kin- 
near is going to exercise every effort to comply with the request, and 
if he can have that information for us bv tomorrow afternoon at 
3.15 we will go right ahead. I understand it is quite difficult. 

Mr. Kinnear: It is impossible to do it; I will do the best 

63 a human being can do. 

Mr. Gardiner: Make a showing. 

Mr. Kinnear: I will do all I can. 

Mr. Gardiner: For the information of the Auditor, 1 think I 
should state, Mr. Auditor, that I had a conversation over the tele¬ 
phone with the cashier of the Takoma Park Bank, of Takoma Park, 
Maryland, and in view of the fact that he finally requested that we 
give him an opportunity to communicate with his attorneys, Mr. 
Clarence R. Wilson, and Mr. J. Bond Smith, whom I feel, in fair¬ 
ness to him and fairness to the bank, we should do that. So that 
instead of having the receivers go to the bank and deliver a signed 
copy to the bank, the receiver mailed a certified copy of the appoint¬ 
ment to the cashier at the bank on the same day that receivers were 
appointed, and within an hour after their appointment, and we are 
now waiting to hear from the cashier, he assuring us that no one 
would receive a cent of that money until we were further advised 
and there were further instructions from the court in the matter. 

We find in the Commercial National Bank a sum of money, the 
exact amount of which I do not know, but in the neighborhood of 
$1,500. I have not called upon the Commercial Bank as yet, nor 
have the receivers, as I am advised, called upon that bank, and are 
waiting so to do until the funds in the Takoma Bank are recovered, 
although I think, one of the receivers being present here, that the 
receivers should go to the bank at least and leave a certified 

64 copy of that order there, so that they may understand you 
are the receivers and have authority and give notice that 
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Mr. Kinnear: Those people have them down at Alexandria. 

The Auditor: What people? 

Mr. Kinnear: I mean Mr. Garner, and those folks down there. 

The Auditor: Name the parties whom you suggest have them. 

Mr. Kinnear: I suppose Garner has them—they appointed some 
other person in my place, a man by the name of Thomas, I think. 

Mr. Gardiner: I see by the exhibit which has been offered 

60 me by Lambert, that the correspondence to Mr. Kinnear, 
while signed by Mr. Garner, is on the letter head of the 

office of J. K. M. Norton, at 128 South Fairfax Street, Alexandria, 
Virginia, Telephone 98, and the return acknowledgment, or the 
purported acknowledgment, of that communication by Mr. Kinnear 
is addressed directly to Judge Norton and not to Mr. Garner. 

Mr. Kinnear: May I make a little word of explanation? 

Mr. Gardiner: And I notice also that the letterhead of Judge 
Norton at 128 South Fairfax Street also corresponds to the number 
given by the bank as being the place where the books were, and by 
the resolution as being the place where the meeting was held in 
Alexandria, to wit, at 128 South Fairfax Street, to which I invite 
the Auditor’s attention. 

Mr. Kinnear: I wanted to explain why I addressed that letter to 
Judge Norton. 

The Auditor: I think, that, in view of the situation, Mr. Kinnear, 
it should be sworn to. 

Mr. Kinnear: I would rather not-- 

Mr. Gardiner: I would suggest, in fairness to him, that if he wants 
to make any explanation he can do it when he is sworn and Mr. 
Lambert is present. I am doing this for the benefit of the Auditor, 
in order that he may understand the situation. 

61 Now, Mr. Auditor, I assume from what has already been 
shown, and, indeed, from the record in this case which 

shows, and as I told the Court of Appeals in my brief and my 
oral argument, that while Judge Norton claims now not to repre¬ 
sent Kinnear or Masters, the official records of this court show him 
to be attornev of record for them, and I assume therefore that Mr. 
Kinnear can go to Alexandria and make copies of and get any in¬ 
formation that he wants; and therefore I submit, respectfully, he 
should be directed to proceed to Alexandria or elsewhere and get 
the papers and bring up the additional statement, to-wit, that por¬ 
tion of the statement which requires them to submit to you a de¬ 
tailed statement of the gross receipts from the period mentioned in 
the decree up to the present time, and the net amount actually de¬ 
livered back to the policy holders will necessarily require some de¬ 
tailed work, and from now until tomorrow at 3.15 Mr. Kinnear 
could in large measure, at least, prepare such a paper, and he can 
go to Alexandria, I am sure, or anywhere else where those papers 
are—Judge Norton's office or at his home or in church with him— 
and get those papers or any other papers that he wants in connec¬ 
tion with this case. 

The Auditor: Mr. Gardiner, on June 9, the Auditor addressed a 
communication to J. K. M. Norton, Esq., 128 South Fairfax Street, 
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Alexandria, Virginia, of which this is a copy (indicating), and Mr. 
Norton was in the Auditor’s office yesterday afternoon, and stated 
that due to press- of other matters he had not been about to 

62 make any reply to such communication of June 9th, in 
writing, but will take up the matter promptly upon his re¬ 
turn to Alexandria. 

Mr. Gardiner: I take it, Mr. Auditor, that it requires no consider¬ 
able time to deliver back the books, papers and records which were 
taken in violation of and contrary to the direct provisions and terms 
of the decree of this court, and I am prepared to show, and will show 
at the proper time, that Judge Norton had in his possession a copy 
of that decree within 48 hours after it was signed and knew its con¬ 
tents when he did the things we complain of. 

The Auditor: It will be observed that compliance with the Audi¬ 
tor’s letter of June 9th was requested not later than Tuesdav, June 
14, 1921. 

Mr. Gardiner: I observe that from reading the letter, Mr. Audi¬ 
tor. I shall wait the entire day of today and will prepare and be 
ready tomorrow morning to ask the court for such relief as the 
conditions warrant and the facts justified. 

The Auditor: In view of what has been said, I feel that Mr. Kin- 
near is going to exercise every effort to comply with the request, and 
if he can have that information for us bv tomorrow afternoon at 
3.15 we will go right ahead. I understand it is quite difficult. 

Mr. Kinnear: It is impossible to do it; I will do the best 

63 a human being can do. 

Mr. Gardiner: Make a showing. 

Mr. Kinnear: I will do all I can. 

Mr. Gardiner: For the information of the Auditor, I think l 
should state, Mr. Auditor, that I had a conversation over the tele¬ 
phone with the cashier of the Takoma Park Bank, of Takoma Park, 
Maryland, and in view of the fact that he finally requested that we 
give him an opportunity to communicate with his attorneys, Mr. 
Clarence R. Wilson, and Mr. J. Bond Smith, whom I feel, in fair¬ 
ness to him and fairness to the bank, we should do that. So that 
instead of having the receivers go to the bank and deliver a signed 
copy to the bank, the receiver mailed a certified copy of the appoint¬ 
ment to the cashier at the bank on the same day that receivers were 
appointed, and within an hour after their appointment, and we are 
now waiting to hear from the cashier, he assuring us that no one 
would receive a cent of that money until we were further advised 
and there were further instructions from the court in the matter. 

We find in the Commercial National Bank a sum of money, the 
exact amount of which I do not know, but in the neighborhood of 
$1,500. I have not called upon the Commercial Bank as yet, no 
have the receivers, as I am advised, called upon that bank, and are 
waiting so to do until the funds in the Takoma Bank are recovered, 
although I think, one of the receivers being present here, that the 
receivers should go to the bank at least and leave a certified 

64 copy of that order there, so that they may understand you 
are the receivers and have authority and give notice that 
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funds should not be removed. Of course, no one, 1 take it would 
undertake to remove the funds, but you can do that out of abundant 
caution. 

Did you not, Mr. Kinnear, have some money in some bank other 
than the Commercial Bank in Washington? 

Mr. Kinnear: Not a bit. 

The Auditor: We will now stand adjourned until 3.1o o’clock 
tomorrow afternoon. 

(Thereupon, at 11.10 oelock a. m., the further hearing of this 
cause was adjourned until tomorrow, Wednesday, June 15, 1921, 
at 3.15 o’clock p. m.) 

65 In the Supreme Court of the District of Columbia. 

Equity. No. 30946. 

In re Hartmann 


vs. 

Masters and Kinnear et al. 

Washington, D. C., 
Wednesday, June 15, 1921. 

Met pursuant to adjournment, at 3:15 o’clock p. m. on the above 
date. 


Appearances: 

W. Gwynn Gardiner, Esq., on behalf of the plaintiff 
Wilton J. Lambert, Esq., on behalf of the defendants. 

J. B. Eason, Jr., receiver of the court. 

Mr. John B. Kinnear, one of the defendants in proper person. 

Mr. Samuel J. Masters, one of the defendants in proper person. 

H. Byron Cohill, plaintiff. 

The Auditor: Mr. Lambert, what effect, if any, will the perfection 
of the appeal have in staying the proceedings before the Auditor? 
I understand you are now perfecting an appeal to the Court of Ap¬ 
peals? Will that necessitate the filing of a supersedeas bond? 

Mr. Lambert: If we file a supersedeas bond, but the provision of 
the order only calls for a cost bond. 

Mr. Gardiner: A cost bond is the only bond given. 

Mr. Lambert: It does not specify anything but a cost bond, does 
it? 

66 Mr. Gardiner: No. 

Mr. Lambert : So there has no supersedeas bond fixed. The 
general situation under that is that it does stay proceedings. 

The Auditor: Under the circumstances, then, you will keep this 
office fully advised as to steps taken? 

Mr. Lambert: Any moment there is a supersedeas bond filed that 
would stay proceedings. But my understanding is that that is the 
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line of demarcation between a cost bond and supersedeas bond. The 

cost bond does not stay proceedings. 

Mr. Gardiner: That is true, undoubtedly, and that is what I told 

the Auditor before you came in. 

Mr. Lambert: That is my understanding of the law, although 1 
did not waive anything on it. 

Mr. Gardiner: No, you did not waive anything, and the Judge 
signed them and directed you to proceed. 

Mr. Lambert: The Court decided that that was the law. 

Mr. Gardiner: That is true, and signed an order to that effect. 

Mr. Lambert: I did not consent to it. 

Mr. Gardiner: No, you did not; the Court consented to it by sign¬ 
ing the order. But that is the law without any question. 

John B. Kinnear, a witness of lawful age, called by and on behalf 
of the petitioners, having been first duly sworn, testified as follows: 

Direct examination. 

By Mr. Gardiner: 

Q. Mr. Kinnear, you are the same John B. Kinnear who is one 
of the defendants in this suit? A. Yes, sir. 

67 Q. And you are the same John B. Kinnear who testified 

before the Examiner in the original hearing? A. Yes, sir. 

Q. You are the same John B. Kinnear who testified in the last 

hearing before Judge Hitz-A. Yes, sir. 

Q, (Continuing:) On the <th day of April, 1919. A. I do not 
remember the date, but I think that is right. 

Mr. Lambert: He is the only Kinnear who ever appeared in these 
proceedings. 

Mr. Gardiner: I wanted the record to show. 

By Mr. Gardiner: 

Q. I believe vou are the only Kinnear who has appeared in these 

proceedings. A. So far as I know. 

>Q. Mr. Kinnear. on the date that you last testified in these pro¬ 
ceedings, where was the alleged office, and where w ere the books, 
papers, records and accounts of the Royal Life Insurance Company 
or the Modern Workmen of the World Society? A. Those of the 
Royal Life Insurance Company and the Modern W orkmen of the 
World, except possibly a few old scattered junk things, were in the 
hands of the receiver. The others were at 1406 G Street, N. W ., in 

the District Bank Building. ........ 

Q. What “others”? A. Of the Modern W orkmen of the W orld 

Society. , ,. .. 

Q, You were kept advised as to these proceedings from the 

time of the beginning until the present time, were you? A, 

Yes, sir ; I have known about them all the time. 


68 
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Q. Did you read the several opinions of the Court of Appeals? 
A. 1 think I have, most of them, at least. 

Q. You were interested, and naturally read the opinions of the 
court? A. Yes, sir. 

Q. You read the opinion of the Court, of Appeals in which it held 
that the Modern Workmen of the World Society was a creature of 
Masters and Kinnear’s, and therefore had no standing in court, did 
you not? A. 1 do not remem her seeing those words, they might 
have used that language; 1 could not say. 

Q. Well, if they used the language, you saw it, because you read 
the opinion? A. Yes, sir; 1 think I have read the opinions. 

Q. You also read the first opinion of the Court of Apt >eals in 
which they held that the Modern Workmen of the World was not a 
necessary party to the proceedings localise it had been consolidated 
with and was a part of the Royal Life Insurance Company, did you 
not? A. I read their opinion; I could not interpret it now to you. 

Q. Did you ask any opinion of any person as to what the meaning 
of that opinion was? A. I have consulted with Mr. Lambert about 
it at various times; I do not know that 1 ever used that lan¬ 
guage. 

69 Q, Who did you ask? 

Mr. Lambert: What opinion was this? 

Mr. Gardiner: I am asking now about the first one. 

Bv Mr. Gardiner: 

«/ 

Q. Will you tell us who advised you, if anyone, or who was ad¬ 
vising you, if anyone, when the first opinion of the Court of Appeals 
was rendered .'' A. Mr. Lambert and possibly Mr. Baker at that 
time. 

Q. Mr. Lambert was your attorney at that time, too? A. Yes, 
sir. 

Q. And during the whole proceedings? A. He has been my 
attorney during the whole proceedings. 

Q. And you have consulted with him from time to time? A. 1 
have. 

Q. Did you consult with him with reference to the first opinion 
of the Court of Appeals? A. 1 do not remember of any particular 
consultation, but I presume we talked it over together. 

Q. Do you not know that when the Court of Appeals decision, 
which was against you, came down, that you wenl to your attorney, 
or some attornev, and advised with him about it? A. I think 1 
talked with Mr. Lambert about it: yes, sir. 

Q. Did you talk with anyone else? A. I may have talked to Mr. 
Baker about it. 

Q. Did you talk with Judge Norton about it? A. I might have 
talked with Judge Norton about it. too. 

Q. Do you not know that you did? A. I am of the opinion that 
f did, Mr. Gardiner. 
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70 Q. Now, when the second opinion came down, did you talk 
with any attorneys about that? A. I think with the same 

attorneys. 

Q. What do you mean by the “same attorneys?” A. I mean Mr. 
Lambert and Mr. Baker. 

Q. Mr. Kinnear, I have the Court of Appeals decisions here, and 
I am asking you to hear me read from the first decision, which is 
reported in 45 Appeals of the 1). C., at page 253, the decision of the 
Court of Appeals commencing with page 258. The portion of the 
decision 1 want to read to you, and ask you if, when you read it, 
and consulted with vour counsel, vou had these facts in mind 
(Heading): 

“The action of Masters and Kinnear is indefensible. * * * 

They had come into possession of these assets as directors and officers 
of the Royal Insurance Company. The Modern Workmen of the 
World had accepted the transfer, and it had retired from business. 
They were self-constituted trustees of the supposed interest of the 
Modern Workmen of the World. 

“The court was right in holding them responsible for the assets 
of the Royal Insurance Company in their possession at the time 
of the Misunderstanding between the parties, and also for the value, 
of the furniture converted by them. * * * The surrender of 

lease of the officers of the Royal Insurance Company was beyond 
the power of Masters and Kinnear as president and treasurer, with¬ 
out the approval of the board of directors, but the same and the 
surrender of the linoleum floor covering to affect the cancelation 
of the lease may be upheld as to the actual benefit of the Royal 
Insurance Company, but they had no right to transfer the 

71 business of the company to the new office occupied by them 
in pursuance of their attempt to reorganize the Modern 

Workmen of the World and to charge the Royal Insurance Com¬ 
pany with a part of the rent of the same. 

“The certificate holders of the Modern Workmen of the World, 
having accepted the liability of the Royal Insurance Company, were 
not necessary parties to this proceeding. They had acquiesced in 
the transfer/accepted the liability of the Royal Insurance Company, 
made payments of premiums to it, and received benefits therefrom. 
Their interests, whatever they may be, or as they may accrue, are to 
be protected by the Royal Insurance Company.” 

I understood you to say a moment ago that when this decision 
was rendered you read it. and consulted with your counsel, Mr. 
Lambert, and you also said that you consulted with Judge Norton 
with reference to that decision and the effect of it. Rid 1 under¬ 
stand you to so testify a moment ago? A. Yes, sir. 

Q. I then desire to call your attention to the third decision, the 
second decision being only to correct the form of the decree which 
the court sought to enter on the decision of the Court of Appeals. 
1 appealed from that and the Court of Appeals held that the lower 
court was wrong and that the decree which 1 submitted was right. 
It said; 
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(, We have examined the form of decree submitted by counsel for 
appellants, and aside from that part naming the receiver, a matter 
reserved in the mandate to the discretion of the lower court, we 
think it would well serve to carry out the mandate of this court. 


72 Did you, upon learning of this second decision of the Court 
of Appeals likewise read the opinion and consult with the 

gentlemen you have named? A. I think 1 did. 

Q. Where were all these consultations .' A. In Mr. Lamberts 

office. 

Q. Where? A. lie had an office on Fifth Street, and then lie 

had an office in the Munsey Building. 

Q. Who were present at these consultations? A. Mr. Lambert 
and myself, and I do not know whether Mr. Baker was theic oi not. 
Judge "Norton might have been there part of the time. 

Q. Do you not know' that Judge Norton was there in every in¬ 
stance? A. No; 1 would not say that Judge Norton was there m 
even’ instance. 

Q. Tell us when he was not there? A. 1 could not tell you, Mr. 

Gardiner. . 

Q Why did vou say then that you think he was there' A. lie- 

cause T talked with Mr. Lambert many times when Judge Norton 
was not present. 

Q. Have you any recollection whether he was or was not there. 

A. He was there at some conferences. 

Q. What conferences was he there? A. I could not tell you those 
to save my soul. I know that we have all three talked togetnei, 
and I know I have talked to Mr. Lambert many times with- 

73 out Judge Norton. . 

Q. At manv conferences when these decisions came up, 

you talked with Judge Norton, too, did you not? A. Oftentimes; 

t/ 

ygg gjj* 

Q. Then I am referring you to the third decision of the Court of 
Appeals in this case, being officially reported in 47 Appeals, D. 0., 
beginning with page 354, this case being entitled Modern work¬ 
men of the World versus Wheatley, Receiver, reading from tha 
decision, which I understood you to say you read and then advised 
with counsel. I read thus, from page 355: 


“It appears by reference to our former opinion” 

This. I think I should say, Mr. Auditor, was where Judge Nor¬ 
ton sought to interv ene in the suit in the name of the Modern \\ ork- 
men of the World and the Modern Workmen of the M orld Society, 
and vou will see the importance of this in a moment. Tt was de¬ 
nied by Mr. Justice Stafford, and appealed by Judge Norton to the 
Court of Appeals; it was sustained, and this is the opinion: 

“It appears by reference to our former opinion that the Royal 
Insurance Company had taken over the liabilities of the Modern 
Workmen of the World to its policyholders, and the Modern Work¬ 
men of the World had accepted the transfer and fully retired from the 
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business. We there directed the appointment of ‘a receiver for the 
Royal Insurance Company,’ and further ordered ‘that Masters and 
Kinnear deliver to him the assets of the Royal Insurance Company 
derived from the Modern Workmen of the AA orld, as shown in the 
auditor’s report.’ * * * 

74 “It is unnecessary to consider appellant Modern Workmen 
of the World Society, since it was incorporated after the 

original suit was begun as a sort of holding company for the Mod¬ 
ern Workmen of the World. Indeed, counsel for appellant so 
treats these corporations in his brief, where he says: ‘It would seem 
apparent that the Modern Workmen of the World and the Modern 
Workmen of the World Society, which are the same thing, should 
be allowed to become parties to*Jhe suit.’ In other words, the Mod¬ 
ern Workmen of the World Society, having been incorporated to 
take over the assets and liabilities of the Modern Workmen of the 
World, would possess no greater rights than the original corporation. 

“In the original suit in which the receiver was appointed, it was 
held that the Modern Workmen of the World had no interests left 
which could be involved in the present controversy. It was the 
corporate creature of Masters and Kinnear. At their instance, its 
assets and liabilities were turned over to and assumed by the Royal 
Insurance Company, in which they are also stockholders and di¬ 
rectors; hence, they are in position, as parties to the original suit, 
to have their rights fully protected, without bringing in the Modern 
Workmen of the World or the Modern AVorkmen of the \\ T orld So¬ 
ciety , which, as counsel states, ‘are the same thing’.” 

You read that, did you not? A. Yes, sir. 

Q. You remember that, do you not? A. I think I do. 

Q. Did you talk with Mr. Lambert, Judge Norton, or either of 
them, after reading this? 

75 A. I think I talked with Mr. Lambert, Judge Norton, and 
Mr. Baker. 

Q. AVho were present? A. I could not say that we were all to¬ 
gether at one time, but I am quite sure I talked with all of them 
about it. 

Q. Where did you talk with them, and who was present at the 
conversations you had, if you had more than one conversation? 
A. I could not sav 1 had more than one. I probably did have. I 
talked with Mr. Baker, I think, about that decision in his office, 
and I think Mr. Lambert was there one time when we w T ere talking 
together. 

Q. Did you ever talk to Judge Norton about it? A. Yes, sir. 

Q. Did you follow the opinion of any one of your attorneys be¬ 
ginning from the beginning of this proceeding and to the present 
time; and if so, tell us who it was? A. I have taken their counsel 
and advice in every step I have taken, in everything I have done. 

Q. AVhose “counsel and advice”, now state. A. I have either 
counselled with Mr. Lambert or Mr. Baker all the time, and occa¬ 
sionally with Judge Norton. 

Q. Did Judge Norton advise you what to do? A. Not neces- 
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sarily; he did not advise me what to do. He always referred me to 
Mr. “Lambert, but he has given me some good advice about the 

matter. 

Q. Well, what advice did he give you about the matter' 

A. He told me to be careful and look after the interests 
76 of these people, and I have known about the appeals that 
have been taken all along. 

Q. I now read you your testimony before Judge Hitz in April, 
1918, in which you have testified that you were the same party, 
reading from the Court of Appeals record, at page 36. 

“Q. You know, do you not, that the decree of court which was 
signed by Mr. Justice Hitz, which was a decree signed after the 
second appeal had been disposed of by the Court of Appeals, read 

this: 

“ 'Section 5. That said defendants, Samuel J. Masters and J. B. 
Kinnear shall forthwith surrender and deliver up to the said re¬ 
ceiver all of the books, records, and accounts of the Royal Life In¬ 
surance Company as of date of the 31st of January, 1912, said 
books, records and accounts of the Royal Life Insurance Company 
to be surrendered as aforesaid to include all books, records and 
accounts held by them appearing in the name of the Modern Work¬ 
men of the World as well as the Royal Life Insurance Co.’ ” 

You answer: 




A. That has been done. 


yy 


You just testified that you proceeded in this matter under the 
advice of counsel, reciting them, and you have just testified that 
you turned over to the receiver and to the court all of the books 
of the Royal Insurance Company and the Modern Workmen of the 
World, but that you kept the records of the Modern Workmen of 
the World Society? A. Of the Modern Workmen of the World 

Society? „ , A 

Q. Of the Modern Workmen of the World Society. Did 

77 your counsel advise you to do that? A. Yes, sir. 

Q. What counsel? A. Mr. Lambert. 

Q. Not Judge Norton? A. Judge Norton might have talked to 
me about it, I do not know. But T took Mr. Lambert’s advice about 

this matter. _ T 

Q. And not Judge Norton’s? A. If they were together, I sup¬ 
pose I took Judge Norton’s, too. But Mr. Lambert has been my 
counsel all the time. 

Q. And Judge Norton has not? A. He has been looking after 
the affairs of the Societies but he has never been my personal coun¬ 
sel in this case. 

Q. I read further from page 36 of your testimony: 

“Q. ‘That the defendants 


“Reading from Section 7 of the decree- 

“Samuel J. Masters and J. B. Kinnear, their agents and attorneys, 
are hereby further enjoined and restrained from interfering with 





S. J. MASTERS ET AL. VS. C. A. HARTMANN ET AL. 


4 1 


all persons holding policies in the Royal Life Insurance Company 
or the Modern Workmen of the World, the latter to include policy 
holders in the Modern Workmen of the World having riders of the 
Royal Life Insurance Company on their policies as well as those 
having and holding original policies of the Royal Life Insurance 
Company/ 

“Has that been done? A. I think we have never interfered 
with them, so far as I know.” 

Did your counsel advise you to refrain and keep out of 

78 the register of the Court and away from the Receiver all of 
the books of the Modern Workmen of the World Society? 

A. I think they did. 

Q. I want to know. No thinking now. This is a matter which 
is serious, and I want to know what vour recollection about it is? 
A. My recollection is to the effect that the Modern Workmen of the 
World Society was not a party to the suit and, consequently, I did 
not have to turn over the records of the Modern Workmen of the 
World Society. 

Q. Was that your judgment or your attorneys’ judgment? A. 
That was my attorneys’ judgment. 

Q. And they told you that, did they? A. Yes, sir. 

Q. Notwithstanding the fact that the Court of Appeals had said, 
as I have just read to you, that the Modern Workmen of the World 
Society was a creature of Masters and Kinnear and had no standing 
in court? A. That was their advice about it, and I followed their 
advice. 

Q. You followed their advice A. Yes, sir. 

Q. Reading further from the same page of the Court of Appeals 
record from your testimony in the last case: 

“Q. Did you not just testify that you were collecting from them 
and had been collecting from her? A. Oh, yes; we have been col¬ 
lecting the premiums from them, their dues, but in this Modern 
Workmen of the World Society they have been transferred 

79 to that for years.” 

You say you so testified? A. Yes, sir. 

Q. Continuing- 

“Q. You testified, did you, in the original suit—reading, Mr. 
Lambert, from record page 113 of the original suit—question, by 
me—“There were no certificates at that time in the name of the 
Modern Workmen of the World except such as bore the riders of the 
Royal Life Insurance Company, were there? A. That is right.” 

A. What is the date of that, Mr. Gardiner? 

Q. I will read the question over again, so you will understand: 
(Reading:) 

“Q. You testified, did you, in the original suit—reading, Mr. 
Lambert, from record page 113 of the original suit—question, by 
me—‘There were no certificates at that time in the name of the 
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Modern Workmen of the World except such as bore the riders of the 
Royal Life Insurance Company, were there?’ A. That is right.” 

A. I think that was right, there at that time. 

Q. “ ‘Q. And you have never placed riders on the policies? A. 
No, sir.’ 

“Q. That is, no riders other than the Royal Life Insurance Com¬ 
pany policies? A. I say not at that time.” 

You so testified? A. Yes, sir. 

Q. (Reading:) “Q. And notwithstanding the provisions of the 
decree, you are still collecting from them? A. Yes, sir. 

“Q. Who advised you about that? A. Judge Norton.” 

80 Will vou tell us now why vou sav you talked with Mr. Lam- 
bert and took his advice? A. Because he was my counsel 

in the matter. 

Q. Will you tell us, then, why you testified here that you did it on 
the advice of Judge Norton? A. I suppose I talked to Judge Norton 
about it. 

Q. Have you any other explanation to make of your testimony 
now and your testimony in the case I have just referred to? A. No, 
sir; I have not. I talked with both of them. 

Q. Which is correct. Did you talk to Judge Norton and take his 
advice and do this upon the advice of Judge Norton, or did you talk 
to Mr. Lambert and take his advice and do this on the advice of Mr. 
Lambert? A. I took it to both of them. 

Q. Why, then, did you say in this case that you talked to Judge 
Norton? A. Because I did talk to him. 

Q. And that you did it upon the advice of Judge Norton? A. 
Perhaps I did, but I also advised with Mr. Lambert. 

Q. But, did yon not say- A. (Interposing.) I do not know 

that the question was ever asked me—I have no intention in the 
world to try to deceive you. I try to tell you the truth. 

Q. Reading again, in order that you may understand fully: 
(Reading) 

“Q. And notwithstanding the provisions of the decree, you are 
still collecting from them? A. Yes, sir. 

81 “Q. Who advised you about that? A. Judge Norton.” 

Has anything occurred since you testified in this case in the record 
I have just read that causes you to change your testimony or causas 
you to believe that the facts were different from what you testified at 
that time? A. The facts are not different, Mr. Gardiner, at all. I 
probably did not mention Mr. Lambert’s name in that case, but Mr. 
Lambert has been my counsel all the way through, and I have 
tried to follow his advice. 

Q. Reading from the official record, page 37. 

“The witness testified that Judge Norton was never employed as 
his or Mr. Masters’ personal counsel. Thereupon Mr. Gardiner 
reading into the record under objection the record in this suit on the 
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first appeal to the Court of Appeals (Record p. 25) thus: ‘Samuel J. 
Masters, J. B. Kinnear, Royal Life Insurance Company, by’ ”- 

I am reading from the brief of the Court of Appeals and from the 
original paper filed in the lower court, as w ill be ^ee 13^ 
to it- 

“ ‘Samuel J. Masters, and Wilton J. Lambert and J. K M. Norton 
attorneys for respondents.’ The second appeal to the Court of Ap¬ 
peals shows: 

“ ‘Appellees’ designation of record.’ ” 

That is, the preparation of the appeal for the Court of Appeals, 
which has to be signed in the clerk’s office, under the rules. 

“ ‘In addition to the papers suggested by plaintiffs the defendants 
designate the following paper: 

82 “ ‘Decree of May 13th, 1915, filed May 13th, 1915, signed 

by F. L. Siddons, Justice. 

“ ‘J. K. M. NORTON, 

“ ‘WILTON J. LAMBERT, 

“ ‘DANIEL W. BAKER, 

“ ‘Attorneys for Defendants.' 

I now show you the official volume of the Court of Appeals (after 
examining the book). That does not show the parties; it just shows 
Masters and Kinnear—may 1 have the papers I gave the Auditor, 
please? Continuing to read from page 37 of the last record of the 
Court of Appeals, Mr. Kinnear, further on the question: 

“Mr. Gardiner: The defendants are Samuel .1. Masters and J. B. 
Kinnear only reading from record, page 8, of the second appeal.” 

Now, Mr. Kinnear, after having given you the benefit of the record 
and the benefit of your testimony when you were last testifying in 
this case, 1 now ask you if there is anything that changes your tes¬ 
timony from what you gave us this evening, that you did all of this 
on the advice of Mr. Lambert? A. I have not changed anything, 
Mr. Gardiner. I talked with Judge Norton several times about it 
and with Mr. Baker, but Mr. Lambert has been my counsel-in-chief 
all the time. 1 never employed Judge Norton to defend me in this 
case nor Mr. Baker to defend the case, but I employed Mr. Lambert 
and associated Mr. Baker with him through his advice. 

Q. Does that apply likewise to the criminal proceeding? A. No, 

sir. 

83 Q. Then you did employ Judge Norton to represent you 

in the criminal proceedings? A. One of my attorneys. 

Q. Employed by you? A. Yes, sir. 

Q. And representing Mr. Masters, too. A. Yes, sir. 

Q. In both criminal proceedings? A. Yes, sir. 

Q. I read from your testimony, page 37, again, the same volume, 

4—3779a 


> 
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being the last record of the Court of Appeals, statement by Mr. Kin- 
near. (Reading:) 

“Witness states that he never paid Judge Norton anything for any 
personal sendees to him or to Air. Masters and he does not consider 
that he owes him anything.’’ 

Does that refresh your memory in any respect as to the facts? A. 
Yes, sir; that is, I think—I was referring, of course, then to this 
particular case, not to the criminal case. 

Q. Did you say so in your testimony? A. Perhaps I did not 
make myself clear in that. All*. Gardiner, but that is what my in¬ 
tentions were. 

Q. Do you wish to examine the record to ascertain whether or not 
you said anything more than I read? A. I am perfectly willing to 
take your word for it, sir. 

Q. Who has been advising you, Air. Kinnear, in this matter since 
the decision of the Court of Appeals just referred to, to-wit, the case 
in which the Court of Appeals held that the Alodern Work- 

84 men of the World Society was the creature of Alasters and 
Kinnear and was not entitled to be made a party to the suit? 

A. Air. Lambert has been my counsel all through, and I have no 
other counsel now. 

Q. And he has been advising you up to this moment? A. Yes, 
sir, 

Q. And is here now representing you? A. Yes, sir. 

Q. Did Mr. Norton advise you? A. He talked with me about it 
a great many times, but when any matters amounting to anything 
came up he always told me to go talk to Air. Lambert and take his 
advice. 

Q, Then you have not taken Judge Norton’s advice at any time? 
A. I have often done what Judge Norton thought I ought to do. 

Q. AVhat did you do that Judge Norton thought ought to be done? 
A. 1 carried on the affairs of this institution with the advice of Air. 
Lambert and Judge Norton talking to me about it at various times. 

Q. Where were the papers, records and accounts of what you term 
the Alodern Workmen of the World Society when this case went to 
the Court of Appeals the last time? A. They were in the District 
Bank Building. 

Q. And where were they during all of the proceedings in this 
case? A. They have been there since the organization of the 

85 company until about the 15th of December, 1920. 

Q. AVhere were they taken in September, 1920? A. Taken 
to Takoma Park, Aid. 

Q. And upon whose advice did you remove those books, records, 
and papers from the District of Columbia? A. Well, I talked with 
Judge Norton about them, because he was attorney for the Society, 
and I talked to Air. Lambert about it. 

Q. What did Judge Norton tell you about it? A. Both of them 
told me that they thought it would not be wise to get in any con¬ 
troversy with the Insurance Commissioner, and that we had better 
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move them out there until this law suit was all settled and have the 
books out of the way. 

Q. Did Mr. Lambert and Mr. Norton both tell you that? A. 
Yes, sir. 

\Q. Then you moved them out of the jurisdiction of the court upon 
the advice of Norton and Lambert? A. Yes, sir. 

Q. The Auditor has in his possession a resolution which was filed 
in this case on June 10, 1921, and is entitled “That a special meet¬ 
ing of the Board of Directors of the Modern Workmen of the World 
Society held in the city of Alexandria, Va., at 4 o’clock p. m., May 
20, 1921, after due notice of the meeting to each director present, 
H. Noel Garner, J. William May, Francis R. Hughes,’’—did you 
have notice of that meeting? A. Yes, sir. 

Q. Who sent it to you? A. Mr. Garner. 

86 Q. Mr. H. Noel Garner? A. Yes, sir. 

Q. Was it in writing? A. Yes, sir. 

Q. Will you produce that? A. 1 turned it over to Mr. Lambert, 
and I think he filed it with the Auditor. 

Q, I find filed with the Auditor a paper dated May 18, 1921: 
“Law Office of J. K. M. Norton, 128 South Fairfax Street, Alex¬ 
andria, Va.,” a letter addressed “J. B. Kinnear, Esq., District Na¬ 
tional Bank Building, Washington, D. C. 


“Dear Companion: 

“There will be an important meeting of the Board of Directors 
of the Modern Workmen of the World Society at 4 o’clock p. m., 
Friday evening, May 20, 1921, at 128 South Fairfax Street, Alex¬ 
andria, Va. 

“Very truly vours, 

“H. NOEL GARNER, 

“Chief Workman.” 


Will you examine that and state whether or not that is the paper 
you refer to? A. That is the one; yes, sir. 

Q. Before receiving this paper, had you talked with anyone in 
reference to that meeting? A. No, sir; I did not know we were go¬ 
ing to have any meeting. 

Q. Then the first knowledge that you had there would l>e 
87 a meeting was this? A. Yes, sir. 

Q. Had you talked to Judge Norton between the period 
when the decree in this case was signed by Judge Hitz—I now refer 
to the last decree dated May 11, 1921, and the date that you received 
this notice? A. Yes, sir. 

Q. Who did you talk to? A. I talked with Judge Norton and 
Mr. Lambert. 

Q. Where did you talk to Judge Norton? A. In Mr. Lambert’s 
office. 

Q. Who was present? A. Mr. Lambert and Judge Norton and 
myself. 

Q. Did you see the decree? A. Yes, sir. 
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Q. And read it? A. Yes, sir. 

Q. Judge Norton read it? A. I could not say about that. 

Q. He was there? A. Yes, sir. 

Q The paper was there before you? A. Nes, sir. 

Q, And vou read it there? A. No, sir; I did not read it there. 

Q Where did you read it? A. 1 read it in my own office. 

Q. How did you get it in your office? A. Mr. Lambert sent it 

to me. _ . 

88 Q. And do you know whether or not Mr. Lambert sent a 

copy of that decree to Judge Norton? A. I could not tell 


you. 


Q Did not Judge Norton have that day with him a copy of the 
decree which Mr. Lambert sent him? A. I do not remember seeing 

him with it. , .. v 

Q. Well, the provisions of the decree were discussed f A. Yes, 

sir. 

Q. Did they give you any advice that day about that decree? 
A Yes sir. 

* Q. What did they tell you? A. They told me I would have to 

obey it? . . _ . X7 . , j-j 

Q. Did you talk with them about resigning? A. No, sir; 1 did 


Q. Did you talk with anyone about resigning? A. No, sir. 

Q Why did vou resign? A. T did not resign. 

Q. What did vou do? A. I did not do anything. 

Q. Again referring to the paper entitled “Special Meeting, which 
was filed in this case on June 10, as heretofore referred to, it reads: 
“Resignation of Companion John B. Kinnear as Chief Scribe was 
presented to the meeting, and after some discussion was, on motion 
of Companion Mav, Secretary, by Companion Hughes, accepted.” 

Now, will vou tell us again whether or not you resigned? 
89 A. If you will read my letter, Mr. Gardiner, it will show 
you exactly what I did. 

Q. Will you teh us what you did? A. I wrote to Judge Norton 
and told him that I could not attend the meeting. 

Q. I find attached to the letter which I have just read, the letter 
being “Exhibit No. 2,” on the sta-ionery of Judge Norton, which 
vou have identified as being the notice to you of the meeting, a 
letter dated May 19, 1921, addressed to J. K. M. Norton, 128 S. 
Fairfax Street, Alexandria, Va. It reads: 


“Judge J. K. M. Norton, 

128 S. Fairfax St., 

Alexandria, Va. 

“Dear Judge: 

“I am this day in receipt of a communication from II. Noel Gar¬ 
ner, Chief Workman of the Modern Workman of the World Society 
advising me that he has called a special meeting of the Board of 
Directors to Convene in his office at 4 :00 o’clock P. M. on May 20th, 

1921. 

“In view of the fact that the court in this jurisdiction has ren- 
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dered a decree which restrains me from any further participation in 
the affairs of said Society, I do not feel that I am at liberty to attend 
the meeting nor do T feel that such action on my part would be 
treating the order of the Court in this jurisdiction with proper re¬ 
spect. 

“I therefore most respectfully decline to attend or to have any 
connection whatsoever, either directly or indirectly, with the meet¬ 
ing he has called. 

“My only wish is that whatever action the Board, in its 

90 wisdom may take will be for the best inter-st of the members 

who have paid their money in the Society for years and are 

now too old to obtain insurance elsewhere. 

“Every move I have made has been what I honestly believed for 
their best interest but now T am at the end of my row and I bow 
to the will of the Court with the hope that whatever is done by the 
Board will gain for the members the best results. 

“Very respectfully/’ 

The original of that wa * signed t ( 

A. It was. 

Q. Then you did not resign? 

(No response.) 

By the Auditor: 

Q. Mr. Kinnear, when did J. K. M. Norton cease to write you 
as attorney? A. In this case? 

Q. In this or any other case related to these proceedings? A. ^ our 
Honor, I never did employ him as my attorney to represent me in 
this case, but the two interests of the association or society were so 
identified with it that he was always looking after their interests 
and naturally would be around. 

Q. The reason I ask that is that the Auditor received a letter 
from J. K. M. Norton, dated Alexandria, Va., June 7, 1921, stating, 
among other things: 

“Your favor of the 6th inst. received. I do not reprecent either 
Mr. Samuel J. Masters or John B. Kinnear. I do represent certain 
policy holders,” etc. 

So, is the Auditor to understand there is no formal paving 

91 of Mr. Norton by yourself? 

A. I never paid him a penny. 

Q. Did he ever enter a formal appearance for you? A. I do not 
remember that he ever did. Of course, he has been at these hear¬ 
ings off and on, most of them, and he has probably taken some in¬ 
terest in them, and has asked questions in very many instances, but 
I never formally employed him as T did Mr. Lambert. 

By Mr. Gardiner: 

Q. Is it not true that at the first hearing, when you testified and 
gave your original testimony as defendant, which was in Mr. 
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Baker’s office on Fifth Street,—that Mr. Lambert was not even pres¬ 
ent; that J. K. M. Norton was present; that J. K. M. Norton ex¬ 
amined von on vonr direct examination and that he was the only 

v t %j 

lawyer present, and the only man who did anything and asked a 
question, and that I cross examined you and that J. K. M. Norton 
objected, and his objections will be shown by the original record. 
Is not that so? A. 1 think you are right about that, Mr. Gardiner, 
but he has appeared in almost all of these cases. But I still say 1 
never gave him power of attorney to represent me; I never employed 
him personally, and I never paid him one five cent piece for it. 

Q. I should at this point offer in evidence—I shall have to bring 
it from the file room—the original testimony filed in this equity 
cause, which shows upon its face that the examination of Mr. Kin- 
near was conducted by J. K. M. Norton and J. K. M. Norton alone, 
he being the only one representing or appearing as counsel. 

92 Is it is not true that J. K. M. Norton argued this case be¬ 
fore Judge Barnard and wrote a brief and filed it with Judge 

Barnard, when it was first before the court for final decision? A. I 
think you are right about that, Mr. Gardiner. 

Q. Is it not a fact that he was the only counsel present there? 
A. That I could not say. 

Q. Do you not know that Mr. Lambert was not present? A. No, 
T do not. 

Q. Can you explain to the Auditor of this court why it was, as 
you have just testified, that the only counsel present when you were 
offering your testimony in defense of the charges in this case was 
J. K. M. Norton, whom von said you did not employ and did not 
represent you? A. I do not know why Mr. Lambert or Mr. Baker 
were not there. 1 rememl er very distinctly that we were in Baker's 
office, and 1 remember that examination and my recollection is that 
Judge Norton was on the witness stand himself at that time; I know 
he was on the witness stand once. 

Q. Have you any other explanation to make now as to why, if 
Judge Norton was not representing you, that he was there conduct¬ 
ing your direct examination and making objections to the questions 
asked you on cross examination? A. Mr. Lambert or Mr. Baker 
might have asked him to do that for them; I do not know. 

Q. I show you the joint and several answers of Samuel J. Masters 
and J. B. Kinnear, and the Royal Insurance Company, a corpora¬ 
tion, which was the original paper and the first paper filed 

93 by the defendants Masters and Kinnear in this case, which 
was filed on April 22, 1912, and I show you the answer and 

ask you if you can read to the Auditor the names of the attorneys 
who appear on that paper for you? A. Wilton J. Lambert, J. K. 
M. Norton. 

Q. What is under that? A. “Attorneys for respondents.” 

Q. Who are the respondents—will you read them out further? 
A. Samuel J. Masters and J. B. Kinnear. 

Q. Will you tell me whose handwriting that is—the purported 
signature of Lambert and Norton on that paper; is it Laml>ert T s or 
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Judge Norton’s, as to both signatures. A. I do not think it is Mr. 
Lambert’s. 

Q. It is Judge Norton’s, is it not? A. It looks more like Judge 
Norton’s. 

Q. Do you not know Judge Norton’s signature just as well- 

A. (Interposing.) I think it is Judge Norton’s signature. 

Q. Judge Norton signed his own name and signed Mr. Lambert’s, 
too, did he not? A. It would seem that he did. 

Q. Certainly. Can you explain that, if he was not your attor¬ 
ney? A. No sir, I cannot unless Lambert had asked him to do it. 

The Auditor: The paper described as the joint and several an¬ 
swers of Masters and Kinnear in Equity 30946. filed April 22, 1912. 

By Mr Gardiner: 

Q. I understood you to say on Monday when you were here that 
you had resigned as an officer of the Society. Am I right 

94 about that or wrong? A. I think you are wrong, Mr. Gardiner. 

Q. I was not certain as to that. Now, I read from this 
paper which purports to be a copy of the proceedings of the Board 
of Directors or trustees of the Modern Workmen of the \\ orld Society 
held on May 20, 1921, at four o’clock p. m., which copy, as you, 
Mr. Kinnear, know was promised to the Auditor by the cashier of 
the Takoma Park Bank of Maryland, the Takoma Park Bank ad¬ 
vising you and myself over the phone while in the Auditor’s office 
and in the presence of the Auditor that he had turned over the 
books, papers and records of the Modern Workmen of the World 
Society upon a paper which showed that you had resigned and some¬ 
one had been elected in your place, and upon the authority of that 
paper they had parted with the books, papers and records; is that 
correct? A. I think it is. 

Q. You sav you think it is correct? A. That is correct. 

Q. That happened, did it not? A. You have stated it correctly, 

Mr. Gardiner. 

Q. Then this'statement which says that your resignation was 
offered and accepted is not true, is it? A. I have never had a com¬ 
munication of any kind with them other than what has been sub¬ 
mitted to you in this hearing. 

Q. Did you consider that* a resignation ? A. I did not tendei 
my resignation; I simply wrote and told them 1 could not. undei 

the order of the court, attend any meetings. 

95 Q. After writing that letter or after the receipt of that 
letter did Judge Norton communicate with you by phone, or 

otherwise? A. Not before they held that meeting. 

Q. Did anyone communicate with you? A. No, sir. 

Q. Did Mr. Lambert? A. No, sir. 

Q. Did Mr. Noel Garner? A. No. sir. 

Q. Did Mr. May? A. No, sir. 

Q. Did Mr. Hughes? A. Mr. Hughes came to my office and 
wanted to know if I was going. 
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Q. When was that? A. 1 think it was the day of the meeting— 
and I told him I was not going. 

Q. What else did you tell him? A. That is just about all—told 
him, because 1 told him 1 could not communicate and talk with him 
about it. 

Q. You did not resign? A. No, sir; I did not. 

Q. You have given no resignation? A. I did nothing except 
that letter. 

Q. Orally or in writing? A. Not at all. 

Q. Have you any idea, then, how this note appeared in 

96 this resolution which I have just read, to wit, “The resigna¬ 
tion of Companion John B. Kinnear as Chief Scrihe was 

presented to the meeting, and after some discussion was, on motion 
of Companion May, seconded by Companion Hughes, accepted?” 
A. T do not know how it got there; 1 do not know anything about 

it other than what 1 have told you. 

Q. Have you communicated with Mr. Norton since the date that 
you were here, to wit, Monday—this conversation took place Thurs¬ 
day? A. I think it was about last Friday, was it not? 

Q. Did you communicate with Judge Norton since this date. 
Mav 20. 1921? A. Yes, sir. 

Q, Did vou talk with him about this case? A. Yes, sir. 

Q. What did he say and what did you say; what was the con¬ 
versation? A. Just kind of a running conversation as to what was 

the best thing to do in the matter. 

Q. Well, tell us the conversation. You have given us the con- 
clusions—that is for the Judge to determine. A. The conclusions 
were- 

Q. (Interposing.) You have told us the conclusions; T want 
the conversation—the substance of it; T do not expect you to give 
it to us word for word. A. The substance of the conversation 1 had 
with Judge Norton was in regard to the records and matters of that 
kind being submitted to the Auditor. 

97 Q. What did you say to him about it? A. I asked him 
what he thought 1 ought to do. and he said I ought to obey 

the Auditor’s command. 

Q. When was that? A. It must have been Saturday. 

Q. Where was it? A. Down at Alexandria. 

Q. Where, in Alexandria. A. In his house. 


Bv the Auditor: 

%> 

Q. His house or office? A. House. 

Q. What is the street number of his house? A. Now. I cannot 
give vou that: I do not know. 

Bv Mr. Gardiner: 

Q. Was it in the daytime or night? A. It was in the evening. 

Q. What time? A. Oh, I suppose nearly sun-down. 

Q. Did you tell him what had taken place at the Auditor’s office? 

A. Yes, sir. 
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Q. Did you tell him about the books, papers and records having 
been taken from the Takoma Park Bank by Mr. Garner upon the 
representation to the bank of a resolution, and the further repre¬ 
sentation that they were there at the instance and direction of Judge 
Norton? A. 1 told him that the Auditor asked me to call 
08 the bank and talk to them about those things, and that 1 
rather thought the Auditor had better do that himself, but 
that 1 did talk to them, and you were on the phone and talked to 
them in the presence of the Auditor, and asked them about the 
removal of the books and who removed them. 

Q. You told him, did you, the substance-A. (Interposing.) 

The substance of what we did there; that is exactlv what I told him. 


yes. 

Q. I read this paper, being a purported summary of what took 
place in the Auditor s office, having in blue pencil thereon, 30946, 
consisting of four pages, beginning with “Mr. John B. Kinnear’ — 

will you look at that and state whether or not- A. (Interposing.) 

I know what it is, Mr. Gardiner; I told him the substance of it. 

Q. You know that what I am showing you is a summary ot 
what took place in this office, which you and I agreed was what 
we heard over the telephone? A. That is right. 

Q. And the substance of that you told Judge Norton in Alexandria 
at his home? A. Yes. sir. 

Q. When was this? A. Saturday—I think it was Saturday. 
Wait a minute—no, it was not; it was Sunday morning. 

Q. Who was present? A. Judge Norton and myself. 

Q. Did you talk with Mr. Lambert about it before going 
99 there? A. I did not tell Mr. Lambert I was going, but I 
talked to Mr. Lambert about it. 

Q. What did Lambert say to you about this proceeding—about 
these books taken away, etc. A. lie did not sav very much about it. 

(). Did lie not tell you you had bettor go and get them? A. Yes. 

(). Is not that saying a good deal about it? A. Well. yes. 

Q. Then when vou sav “lie did not sav verv much about it.' 
you are wrong? A. Well, we did not have a long conversation. 

O. Ho told you in the conversation you had better go and take 
these books and papers? A. Yes. sir. 

Q. Or you would get yourself in trouble? A. I do not think he 
said I would get myself in trouble. 

Q. Or somebody would get in trouble? A. I do not think he said 
that. 

Q. Have you told Judge Norton what Lambert had said? A. I 
rather think T did. 


Q. What did Judge Norton say in reply to that—in reply to what 
you told him? A. Judge Norton told me that the books and papers 
of the Modern Workmen of the World Society belonged to a 
corporation that had not been in the courts; that he had tried to have 
them intervened, and that the court had refused to allow 
100 them to intervene, and inasmuch as the Society had not been 
in Court he did not see that it was up to the officers of the 
Society to surrender those things until further notice, until the 
matter developed further, or words to that effect. 
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Q. Did vou then call his attention to the fact that those papers, 
records, and books had been taken from the Takoma Par an ' 
upon the representation of a resolution which contained your 
resignation when, in fact, you had not resigned? A. No, sn , 

did not tell him that, . J , . . .. 9 

Q. Did you call his attention to the language in this resolution. 

A. No, sir; I did not. . . . .. , .. 

Q Did vou have in mind the provisions in this resolution with 

reference to the truth about your not. having resigned? A. A\ ell 1 
told the Auditor the other day that T did not resign; that 1 de¬ 
Q (Interposing.) Mv question is, Did you have in your nnnd 
when vou were talking to Judge Norton this provision in the reso¬ 
lution 1 which I called to your attention? A. I do not know that 
1 did, in particular, Mr. Gardiner. 

Q. Nothing was said about it ? A. No, sir. 

Q. Have you seen Judge Norton since Sunday? A. res, sir. 

Q. When did vou see him ? A. 1 saw him last night. 

Q is that the only time you have seen him since Sunday. A. 

Yes sir. 

10] Q Where did vou see him last night? A. In his office. 

Q. Where is liis office? A. 128 South Fairfax Street, 

Alexandria, Virginia. 

Q. Then the place where these books now arc, according to the 
petitions or language of this resolution, to-wit, 128 South 1 air fax 
Street, is Judge Norton s office? A. M ell, there is a hall, and Judge. 
Norton's office is on the left ot the hall and Air. Gamei is on the 
right. I looked through the door, and I saw some of theni in 
Garner’s office; 1 did not see any of-them in Judge Norton’s office 
Q. Then you did see the papers in Garner’s office? A. I saw 

some of them—some papers in there. . 

Q. .Just across the hall from Judge Norton’s office, in the same 

building? A. In the same building. 

Q. Will vou state whether or not Mr. Hughes or Mr. May have 
offices with Judge Norton? A. I do not think they have. 

Q. Do you know who Air. Hughes is? A. Yes, sir. 

Q. Who is he? A. He is a printer here in Washington. 

Q. Where is he in Washington? A. At 1320 New York Avenue. 
Q. He lives in Washington? A. Yes, sir. 

Q. Where does he live in Washington? A. Well, 1 do not 

102 know. 

Q. How long have you known him? A. Oh, I have known 
him, 1 expect, six or seven years. 

Cl Do you know Air. Robert Thomas? A. I never saw Air. 
Thomas but once in mv life. 

Q. Do you know that he has an office with Judge Norton? A. L 
do not know. 

Q_ Did you see his name on the door? A. No, sir; I did not. 

(J. How about Air. J. William Alay; who is he? A. He is a 
business man in Alexandria. 

Q. What does he do? A. I think they have farming implements 
and fertilizers? 
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Q. Did you see him? A. No, sir. 

Q. Have you seen him since? A. No, sir. 

Q. Did you see Mr. Robert Thomas? A. I saw him once. 

Q. Where? A. He came to my office. 

Q. When was that? A. It was a day or two after they had that 
meeting; I could not give you the exact date. 

By the Auditor: 

Q. What meeting? A. That meeting. 

103 By Mr. Gardiner: 

Q. On Mav 20th? A. Yes, sir. 

Q. What did he say? A. He did not say very much; he was not 
in the office over a minute, T do not think—he did not sit down. 

Q. What did lie say? A. Judge Norton came in with him and 
said that he had brought him to introduce me to him; that he had 
been elected my successor. 

Q. Was that all that was said? A. There was very little said. 

Q. Did you say “I do not understand that I have resigned"? 
A. No, sir; I have not. 

Q. Did vou comment on it at all? A. T did not. 

Q. Did Vou then have in mind the fact that these books and 
papers were taken from the bank? A. A\ ell, I do not know whether 

they had or not. ^ . 

Q. Do you not know that Mr. Robert r l homas is in the office of 

Judge Norton? A. No, sir; I do not, 

Q. He did not tell you that? A. No, sir; I had never seen him 

before. 

(J. Mr. II. Noel Garner, is one of the incorporators of the Modern 

Workmen of the World Society? A. A es, sir. 

Q. You and Judge Norton and Masters were the incor- 
104 porators? A. Well, we were among the incorporators; there 
were some others. 

Q. Who were they? A. There was Mr. Platt and Mr. Guinn and 
Senator R. R. Kenny of Delaware. 

Q. He is the attorney who prepared the papers? A. A es, sir. 

Q. And he was your legal representative? A. Down there; 

yes sir 

Q. What fees did you pay for incorporating that company? 
A. Well, I could not. tell you now, Mr. Gardiner. 

Q. You have not the books? A. I have not the hooks; the 
records will show what it was. 

Q. I believe you said that yesterday you went to the office of 
Judge Norton? A. AYs. sir. 

Q. What did you sav to him yesterday? A. T told him that we 
had not had that meeting that we were to have. 

Q. What meeting? A. Monday, by reason of the fact that Mr. 

Lambert was yesterday in court. 

Q. You mean the meeting before the Auditor? A. Yes, sir. 

Q. The hearing before the Auditor? A. AYs, sir. 

Q. All right; proceed. A. Sir? 
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105 Q. Proceed. A. Oh! Well, I did not tell him very much 
of anything else. Me just talked generally about the affaiis 

of the Society. . J . n , . 

Q. What did you go there for? A. 1 went down to tell him 

what had been done about the Society, because ho told me the other 
dav, when he was here and waited so long for Lambert, that he had 
a damage suit in Alexandria, and that he could not attend these 
meetings until that was through, and 1 thought he ought to know 
what was going on inasmuch as he was attorney foi the Society. 

Q. Why did you think he ought to know? A. Because he was 

attorney for the Society. . 

Q. Then you went down to advise him as to what had taken place 

in the Auditor’s office? A. Sir? 

Q Then you went down to advise him as to what had taken 

place in the'Auditor’s office? A. Yes, sir; 1 did, to keep him ad¬ 
vised as to what was going on. 

Q. Did he ask you to do that? A. I do not think he did. 
q What time of day was it you saw him yesterday? A. M ell, 
it was about live o’clock I should say—half past five, maybe. 

Q. Who was present? A. Judge Norton and myself. 

Q. In Judge Norton's office? A. A es, sir. 

106 Q. Did you ask him to let you have the books? A. No— 
I talked to him about that two or three times. 

Q. When did you talk to him about it? A. I think 1 have talked 
to him about it every time I have been down there. 

Q. Did vou talk to him at this time? A. I think I did. 

Q. What did you say to him? A. He said he did not have the 

books and he could not deliver them to me. 

Q. Did he tell you where the books were? A. T knew where 

they were. 

Q. Where were they? A. They were in Garners office. 

Q. Bight across the hall? A. Bight across the hall; I looked 
through the door and saw them. 

Q. Did vou tell him that you saw them? A. I don’t know that 
I told him that, but T knevv if T looked in I could not help but 

see them. . 

Q. He and Mr. Garner have offices there together in the same 

building on the corner? A. Yes, sir. 

Q. And they were in Mr. Garner’s office rather than his office. 
A. T did not see any of them in Judge Norton’s office. 

Bv the Auditor: 

Q. What did you say when you saw the books in Mr. 
107 Garner’s office? Did you take any of them? A. Yes, sir. 

Q. What have you done with them? A. T turned them 

over to you. 

Q. You have a receipt for them? A. Yes, sir. 


By Mr. Gardiner: 

Q. What 1 >ooks did you take? A. A cash book and the ledger. 

Q. Did you tell Judge Norton what T had stated here yesterday 
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morning that T was going to ask for a rule for contempt against him 
and against the others? A. Yes, sir; I did. 

Q. What did he say? A. Well, he said if he was in contempt of 
court he would have to suffer the penalty, but he said he did not feel 
that he was in contempt of court. 

Q. Did not feel that he was? A. Yes, sir. 

Q. Did you suggest to him or say to him that he had better give 
the books up? A. I intimated to him that 1 would like to have 
the books. 

Q. What did he say and what did you say? A. I just asked him 
if he thought it was wise to deliver those hooks and deliver every¬ 
thing up here. 

Q. And he said what? A. He said he did not have the 
books. 

108 Q. That was his own answer? A. That was his answer; 
ves, sir. 

Q. Did you say to him, “Judge Norton, you know very well that 
you and Mr. Garner are right here together, and that you are at¬ 
torney for this company and are an incorporator, and that you have 
been the ruling factor in it. and you can give the hooks if you want 
to give them, because they are right there in Garner's private office, 
right across the hall.” Did vou sav that to him? A. I did not sav 
that to him. 

Q. Did you suggest that to him? A. 1 did not suggest that to 
him. 

Q. Did anything of that sort occur to you or pass through your 
mind? A. I do not think it did. 

Q. What did pass through your mind; tell the Auditor what did 
pass through your mind? A. Just what I have already told you. 

Q. What? A. 1 asked him if he thought it would be wise, under 
the circumstances, just to surrender and turn everything over to the 
court. 

Q. Were you satisfied with his answer “1 have not the books?” 
A. To be perfectly candid with you, Mr. Gardiner, 1 would like to 
have everything in court, but I am not a lawyer and I do not 
know whether it is the right thing to do or not. 

Q. Did you talk with Mr. Lambert after our meeting here yes¬ 
terday? A. I talked to him at his home. 

109 Q. Did he not tell you that you better get those books 
and everything and that Judge Norton had better get those 

books and everything? A. He intimated he thought they ought 
to be here. 

Q. You say “intimated”. What did he say? A. I never told 
you that at all He has always talked as though the books ought 
to be here. 

Q. What did he say? A. He told me to deliver to the Auditor 
all that he asked for. 

Q. Did he not tell you that Judge Norton had better deliver 
them? You say he intimated to you. A. I did not tell you that 
Mr. Lambert said those words. 

Q. Will you tell the Auditor what he did say ? A. My recollec- 
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tions is that Mr. Lambert told me that he thought the records should 
be delivered. 

Q. Then you inferred from that that he intimated that they 
ought to be delivered; is that it? A. Yes, sir. 

Q. Then you just say that he told you lie thought they ought to 
be delivered? A. It was words to that effect; we were talking in 
general about it. 

Q. Did you prepare any papers that will assist the Auditor in 
making up an account under Paragraph 1 of this decree? A. I 
am at work upon such a statement, now, Mr. Gardiner. 

Q. Have you anything to assist you in working on it; if 

110 so, what? A. I came to see the Auditor this morning and 
told him that in order to get this right it was a big under¬ 
taking, and I would have to have the books of the old Royal In¬ 
surance Company and get a start so as to work it out from that time 
on, as I understood you wanted a record of all moneys received from 
the time the Royal Insurance Company ceased to function up until 
the present time, and a record of all moneys paid for death, sick 
and accident benefits. 

Q. You have read the decree, have you not? A. Yes, sir. 

Q. Does the decree not state “Paragraph 1. (a) To ascertain the 
amount of premiums collected by Samuel J. Masters and John B. 
Kinnear and the Modern Workmen of the World Society since 
April 3, 1912?” A. I think it does. 

Q. Then you would start from that period, would you not? A. 
No, sir; I told the Auditor there was a little discrepancy; that is 
not the date that this Insurance Company ceased to function. I 
can prepare it from that time, if you wish me to do so, or I will fix 
it in any way in the world you and the Auditor agree upon. 

Q. I assume that the Auditor wants it according to the decree of 
court. A. If he does, that is the way he shall have it. 

Q. What papers do you require in order to give the Auditor a cor¬ 
rect statement of the moneys received from the policyholders and 
the moneys paid back to the policvhol-ers from April 3, 1912, to 
the present time? A. I would have to get the records. 

111 Q. What records? A. The records of where the Royal 
Insurance Company turned over their balance and the rec¬ 
ords to the Modern Workmen of the World Society, and then carry 
it right on up to the present time. 

Q. Did you have any such record? A. I got it downstairs. 

Q. Have you not a copy of what took place downstairs? A. No, 
I have not. 

Q. I mean, have you not a copy of what was delivered down¬ 
stairs? A. Oh, I have got a memorandum—cash book and journal 
and all those things; I have got that. 

Q. Did vou open up anv books? A. Yes, sir. 

Q. On April 3, 1912? A. April 3. 

Q. Yes? A. No, not on that date. 

Q. When did you open them up, about that date? A. I opened 
them up the 19th day of February, 1912. 
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Q. Then you have from that date—February, 1912—a record of 
all moneys received from policyholders? A. Yes, sir. 

Q. From February, 1912, rather than from April, 1912, have you 
not? A. Yes, sir. 

Q. And all of the moneys paid out? A. Yes, sir. 

112 Q. Where is that record? A. Part of it is here on the 
table now. 

Q. What papers downstairs do you need other than what is in 
here and what is in Judge Norton's ofiiee to make up that record? 
A. I find there is a cash book I have not got, that T think is down¬ 
stairs. 

Q. What cash book is that? A. It is the cash book back in 1912. 

Q. And what do you think it contains? A. It contains a record 
of the collections, you know. 

Q. What is the first cash book you have? A. T have not any 
books at all. 

Q. Then they arc down in Judge Norton’s office? A. No, they 
are here with the Auditor. 

Q. What is down at Judge Norton’s office that you need? A. I 
do not believe there is anything T need to make that statement, Mr. 
Gardiner. 

Q. You told us yesterday morning you had to have the cards 
which were in Judge Norton’s office to make that statement? A. 
No, you misunderstood me; I do not have to have the cards to make 
this record of the amount of money that has been collected and 
paid out, because it all came in and went through the bank and was 
checked out of the bank; and 1 do not have to have the cards for 
that. 

Q. What do you need the cards for? A. T do not need 

113 them at all in this report. 

Q. Can you furnish us with a list of the stockholders’ 
names and dates and amount of the insurance and liability, with¬ 
out the cards which are in Judge Norton’s office? A. I cannot fur¬ 
nish vou that, no. 

Q. Rut you can furnish the financial statements? A. Yes, I 
think T can furnish that with the books that are already now in 
hand. 

Q, How long would it take you to furnish that? A. Mr. 
Gardiner, it is a stupendous job; I do not know how long it would 
take, but I am perfectly willing to give my time and effort to it. 

• Q. Approximately how long? A. 1 could not tell you to save 
rnv soul. 

i/ 

Q. Have you not any idea? A. No, I have not any idea if you 
would hang me for it. I am of the opinion it would take me a 
month, for it is a long tedious job. 

Q. Have you any clerks? A. No, sir; I have not any clerks. 

Q. Have you any bookkeeper? A. Oh, yes; I have a bookkeeper. 
Miss Smith was bookkeeper for years. 

Q. Where is she? A. She is dead. 

Q. Did you have anybody with her or after her? A. A T es, I had 
a ladv after her for a while? 

V 
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Q. Who is she? A. Her name was Newton. 

114 Q. Where is she? A. She is in California. 

Q. Anybody else? A. No sir; 1 did (he balance ol it 

myself. . 

Q. Then of the only two elerks you had, one is dead and m 

Heaven and the other one is in California ? A. If anyone on earth 

ever went to Heaven, she did. 

Mr. Gardiner: 1 should, (4* course, want these records made up, 
in view of the statement, and we should have some one to assist 
him. I am willing that that be done, Mr. Auditor. 


Cross-examination. 

Bv Mr. Lambert: 

Q. I notice in your testimony you said something about moving 
this insurance office last September. Aren t you mistaken about 
having taken up with me, as counsel, anything about moving that 
office? A. No; 1 think 1 talked with you about that, Mr. Lambert. 

Q Is it not a fact that the first time you told me about the office 
being in Takoma Park was here a few days ago, when I asked you 
where the books were, and you said Judge Norton had them in his 
office? A. I thought I talked with you about it at the time. 

Q. And you explained that you and Judge Norton had taken up 
the question and had some question with the lnsuiance Commit 
sioner. and then decided to move it out to Takoma Park? A. Yes, 
that is right, we did try to move it out there. 

Q Did I not talk with vou about that? Q. No. 

A. I did not? I thought I did. Q. I did not know any- 
115 thing about it being there until you told me the other day 
when vou asked me about this. 

Redirect examination. 


Bv Mr. Gardiner: 

•/ 

q 1* it not a fact, Mr. Kinnear, that you told the Auditor of this 
court in my presence here the other morning that you took these 
papers out on vour own initiative without talking about it to any¬ 
body? A. No. I do not remember that. If I did, I did not mean 

to give you that impression. ,. ' 

Q. What impression did you mean to convey to the Auditor tne 

other morning when this matter was up? A. My impression was 
that I had said to the Auditor that we had a difference with the 
Insurance Commissioner, that is to say, he held we were doing 
business under the law’s of the District of Columbia, and that rather 
than have the question litigated or bother until this other matter 

was out, we took it to Maryland, where we had a license. 

Q. You just now’ said that you did know that Judge Norton did 

tell vou. A. Sure, he told me. 

Q. He advised you? A. Sure, he did. 
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Q. I will go further; is it not a fact that you went to the In¬ 
surance Commissioner with Judge Norton and tried to get him to 
rescind his position? A. No, 1 did not. 

Q. You knew that Judge Norton went there? A. I went 
110 there, but I did not go with Judge Norton. I think Judge 
Norton went to see him. 

Q. You know Judge Norton did go to see him? A. I think lie 
did. 

Q. And reported to you that he was unable to do anything with 
him? A. I think that is right. The correspondence is in the hands 
of the Auditor. 

Mr. Gardiner: I wanted it straightened out that Mr. Lambert 
did not tell you, because you know that is true. In view of the fact 
that I wanted to ask for a rule of contempt before the next hearing, 
I should — Mr. Lambert to make that statement for the record, as 
this record may be before the court. 

Mr. Lambert: I make the statement that the first knowledge I 
had that the office was in Takoma Park or that any of the records 
were there was a few days or a couple of weeks ago, when the ques¬ 
tion came up for discussion about bringing the records down to the 
Auditor’s office, and then I was informed that by reason of having 
had some trouble with the Insurance Commissioner of the District 
of Columbia it had been decided some time last September to move 
the office out of the District to Takoma. 

I might further say that I was not and have not been the attorney 
for the association at all. 

The Auditor: When counsel finds it convenient in view of their 
other engagements, I will ask them to give advance notice so that 
the Auditor may advise Mr. Masters. The hearing will now stand 
adjourned without day and hour. 

117 (Thereupon, at 4.30 o’clock p. m., the further hearing in 
this cause was adjourned to meet at the call of the Auditor.) 

118 In the Supreme Court of the District of Columbia. 

Equity. No. —. 

In re Hartmann 
vs. 

Masters and Kinnear et al. 

Washington, D. C., 
Thursday, July 1, 1921. r 

Met pursuant to call, at 2:30 o’clock p. m., on the above date. 
Appearances: 

W. Gwynn Gardiner, Esq., on behalf of the plaintiff. 

Rudolph H. Yeatman, Esq., on behalf of the defendants. 

5—3779a 
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J. B. Eason, Jr., receiver of the court. 

Mr. John B. Kinnear, one of the defendants in proper person. 

Mr. Samuel J. Masters, one of the defendants in proper person. 

IT. Bion Cohill, plaintiff. 

Dr. Frank T. Evans, one of the defendants in proper person. 

The Auditor: You were apprized of what Judge Norton said in 
his letter to me? 

Mr. Gardiner: Yes, Mr. Auditor, notice, I believe, was given by 
you of this meeting to certain parties who are not present. Could 
we for the benefit of the record show to whom notice was sent? 

119 The Auditor: Yes, sir. 

Mr. Gardiner: And then have the record show who is 

present. 

The Auditor: The record shows, T think, those who are present. 
I hand you a list of the parties notified of this hearing. 

Mr. Gardiner: The Auditor having handed me a list of the parties 
notified, 1 would like to read them into the record. They are as 
follows: 

J. Bond Smith, Esq., Woodward Building, Washington, D. C. 
Takoma Park Bank. Takoma Park, Md., attention W. Preston 
Gibson, Cashier. 

Citizens' National Bank, Alexandria, Ya., attention Carroll Pierce, 
Vice President. 

The Commercial National Bank. 14th and G Sts., attention James 
II. Baden, Cashier. 

J. K. M. Norton, Esq., 1*28 South Fairfax St., Alexandria, Ya. 

IJ. Noel Garner, Esq., 128 South Fairfax St., Alexandria, Ya. 

J. William May, Esq., 209 North Washington St., Alex., Ya. 
Francis P. Hughes, Esq., 1320 New York Ave., N. W., Wash., 
D. C. 

Robert Thomas, Esq., 414 Prince St., Alexandria, Ya. 

Samuel J. Masters, Esq., 322 Equitable Bldg., Baltimore, Md. 

Dr. Frank T. Evans, 1347 L St., N. W., Washington, D. C. 

Wilton J. Lambert, Esq., Munsey Building. 

W. Gwynne Gardiner, Esq., Woodward Building. 

J^ D. Eason, Esq., Woodward Building. 

John B. Kinnear, Esq., 909 District Nat’l Bank Bldg. 

Rudolph H. Yeatman, Esq., Munsey Building. 

Bion H. Cohill, Esq., 318 E. Capitol St., Washington, D. C. 
Ragsdale, Reik & Wilfong, Stenographers. 

120 John B. Kinnear, having been previously called and 
sworn, was recalled for further examination and testified as 

follows: 

By Mr. Gardiner: 

Q. Mr. Kinnear, have you been preparing the statements which 
you were called upon by the Auditor to prepare as to receipts and 
disbursements? A. Yes, sir, 
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Q. How far have you progressed? A. We have got it about half 
done, in fact, 1 have roughed it all the way through.^ 

Q. What do you mean by “roughed out” ? A. "NY ell, such items 
as I thought you wanted in there for submission to the Auditor, 

whatever he sees fit to do about it. 

Q. Have you submitted it as roughed out to the Auditor? A. 

Some of it T have. 

Q. Why have you not submitted all of it as roughed out to the 
Auditor? A. He did not have time to go over all of it at the same 
time. 

The Auditor: 1 will say at this time that Mr. Kinnear has been 
working very assiduously on this matter. It involves seemingly a 
great amount of additional work, and it has been physically impos¬ 
sible for him to devote anv more time to it than he has done thus far. 

Mr. Gardiner: that is what I have observed, and I wanted 
121 the record to show why we were not demanding it at this 
time. 

By Mr. Gardiner: 

Q. Mr. Kinnear, who is collecting the premiums or dues from 
these policy holders now? A. 1 do not know. 

Q. Is anyone collecting them? A. I could not tell you. 

Q. What is that? A. 1 do not know. 

Q. Have you made any inquiry as to whether or not anyone is 
collecting that? A. I have not. 

Q. Have you asked Judge Norton about who was taking care of 
the policy holders? A. No, sir. 

Q,. And you have asked no one? A. 1 have just said as little 
about this, Mr. Gardiner, as 1 possibly could. 

Q. Has any money been sent to the Takoma Park Bank by the 
policy holders? A. I do not know; not to my knowledge. 

Q." Then, you do not know whether anyone is taking care of these 
policy holders or not? A. 1 do not, no. 

Q. So far as you know, and from your statement 1 assume that 
so far as we can find out, they are all being neglected and nothing 
is being done to collect their premiums? A. I could not answer 
that, to save my soul; 1 do not know. 

122 Q. You were asked the other day for the names and ad¬ 
dresses of each policy holder. A. Yes, sir. 

Q. You have that? A. No, sir—the Auditor has it. 

Q. Did you not make a copy of the name and address of each 
policy holder before turning it over to the Auditor? A. 1 did not. 

Q. Did you not tell Mr. Wilton J. Lambert in the adjoining room, 
the first day of the hearing, that you had a copy of those papers and 
had kept a copy before turning them over to the Auditor? A. No, 
sir; I did not. 

Q. Did you tell him that you had taken a copy of any papers be¬ 
fore turning them over to the Auditor? A. I think I did not. 

Q. You know whether you did or not? A. I do not think I did. 
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I turned over everything in my house to the Auditors. I tried horn 
estly to comply with the Auditor’s report. 

Q. And kept copies of nothing? A. I have not anything. 

Q. You kept copies of nothing? A. No, sir ; I did not make copies 
of anything. 

Q. And you delivered to no one copies of anything? A. No, sir; 

I have not. 

Q. How can we communicate with these various policy holders? 
A. Their names and addresses are there, are they not (indicat¬ 
ing) ? 

123 Q. How did you communicate or treat with them—through 
the individual members or through lodges, or how? A. in 

most instances with individual members, but sometimes through the 
lodges. 

Q. Do 1 understand that the individual members have been in the 
habit of sending the dues to you direct? A. Some ot them have, 
because some of them have no lodge. 

Q. What proportion of them have been sending it to you direct? 
A. I should say 75 per cent of them. 

Q. And the" other 25 per cent you have been receiving in what 
manner? A. Through their lodges, 

Q. What lodges and where located, and from whom in the lodge 
do you receive the payments? A. The Scribe of the Lodge collects 
thedues from the members and sends it in. 

Q. Tell us the name and address of the scribes of these various 
lodges? A. I could not do that, Mr. Gardiner, because I do not 
know. 

Q. Have you here with the Auditor papers or records to show 
that- A. The names of the scribes are in that list there (indi¬ 

cating). 

Q. I hand you the list, and ask you if you will indicate hereon 
where they are, so that we might ascertain? A. I do not 

124 think, Mr. Gardiner, that this indicates who is the Scribe of 
the lodge. As a matter of fact, most of those lodges have run 

down until there is only one or two members, and some of them have 
gone to pieces altogether, and the members have communicated di¬ 
rect with the office. I do not think I could do that here, because 1 
could not give them. 

Q. You have testified, Mr. Kinnear, that_75 per cent of the mem¬ 
bers communicated direct with you; that 25 per cent communicated 
through the lodge, speaking approximately, of course? A. Sure. 

Q. Now, I ask you if you can tell me thejiame of any scribe, as 
you call him, who has communicated the 25 per cent to you? A. 
Yes, I can tell you the name. 

Q. Looking "at the paper? A. I could not tell it from this, Mr. 
Gardiner, but I can tell you from memory. 

Q. From memory? A. There is a man by the name of R. S. 
Stith, in Wilmington, Del., that has the largest lodge of any of them. 
Q. Spell that name? A. R. S. S-t-i-t-h. 

Q. And where are the members that constitute that lodge; whcro 
do they reside? A. Principally in Wilmington. 
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125 Q. Do you know the name of any scribe or the name of 
any representative or the name of any lodge in any of the 

southern states, if so, tell us? A. Yes, there is a man bv the name 
of Foster, but I cannot give you his address now. 

Q. Do you know what state he is in? A. 1 think he is in Ala¬ 
bama. 

Q. Do you know what city he is in? A. (No response.) 

Q. Could you look at this paper, handing you again a list of pur¬ 
ported members, and see if you can pick out his name and address 
there (handing paper to witness). A. (No response, after examin¬ 
ing papers.) 

Q. Are they not alphabetically arranged? A. No, sir. There is 
a name, Madison J. Foster, but the address is not on there. 

Q. You identify the name on paper, “Box No. 32, Mailed all but 
115, 6/17/15.” 

(The paper referred to above was thereupon received in evidence 
and marked by the reporter for identification, “4336 R.”) 

Q. You stated, 1 believe, that you could get the names and ad¬ 
dresses of these parties from these sheets. Looking again at the sheet 
which you have just had, from which you have identified the name 
of the Scribe of this lodge, tell us where his address appears on 

126 that paper? A. It does not seem to appear there. I thought 
it was on there, Mr. Gardiner. This was an old list in the 

office, and I did not know it was there, but in looking over the old 
papers and stirring up everything in order that I might get’ every¬ 
thing out of the office and comply fully with the Court's decree, l 
found that list, and I turned it over with everything else. 

Q. Then this is an old list which you obtained out of the office 
and is not the official list? A. It was the official list; yes, sir. 

Q. But is not the official list now? A. There may have some of 
those died and some dropped out since then. 

Q. Was there any other paper, list or record of the policy holders 
of the Modern Workmen of the World. Roval Life Insurance Com- 
pany or Modern Workmen of the World Society in your possession 
other than this, at any time; if so, what was it, and when was it in 
your possession, and where is it now, if you know? A. I had all the 
names and addresses of those people. 

Q. When did you have them? A. I had them—I have always 
had them. 

Q. Up to what? A. Until they were taken away. 

Q. When? A. I could not tell you the date when they 

127 took them away. 

Q. When did you first discover that they had been taken 
away? A. Well, it was sometime before we had this hearing here; 
I do not remember the date, Mr. Gardiner. 

Q. It was after the decree was signed on May 11, 1921 ? A. Yes, 
sir. 

Q. You had such a list in your possession at that time? A. I had 
it at Takoma Park; yes, sir. 
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Q. Looking again at this same paper, I will ask you if you find 
any other name on there whose address is not given? A. Yes, sir. 

Q, Other than tlie one that you gave as being the Scribe of this 
tent or lodge? A. Yes, sir. 

Q. How many do you find? A. I find here William A. Kllison, 
certificate 26,604, Assembly No. 140, Senatobia, Miss.; Z. P. Smith, 
certificate 22,095, Assembly No. 167. Elk Garden, W. Ya. 

Q. Now, looking at this paper, would you have any difficulty in 
communicating with any of those persons or all of the persons whose 
names appear on that list? A. I think, Mr. Gardiner, if you will 
write to these people at these addresses there you will get every one 
of them. 


Q. What address are you pointing out? A. Oak Ridge, La. 

128 Q. Then all of the persons whose names appear on that 
paper, under Assembly No. 232, Oak Ridge, La., and down 

to Assembly No. 263, Monroe, La., could be communicated with 
by addressing Assembly No. 232, Oak Ridge, La.; is that correct? 
A. I think so, yes, sir. 

Q. Is that the way you have addressed them recently? A. Well, 
I think it is. 

Q. Well, of course, you have been handling this business and 
you are familiar with these addresses and things generally, and 
you no doubt can tell us. Now, please tell us? A. Yes, sir, that 
is right; here is the list. 

Q. Now, then, why did you not tell us when you started your 
examination about them that you could communicate with them 
through these lodges? A. I did not see the lodges on there, Mr. 
Gardiner; I have not tried to keep anything away from you. I am 
here to try to give you all the truth I can. 

Q Look at that paper, now. you being familiar with the system, 
and tell us if there is anyone on that paper who cannot be com¬ 
municated with, so far as you know, by the address on that paper? 
A. I think every one of them can be communicated with, Mr. 
Gardiner, as listed on that paper. 

Q. Before leaving this list, I note some writing in pencil 

129 on the top “Mailed all but No. 115, 6/17/15,” whose hand¬ 
writing is that? A. It looks like Miss Smith’s handwriting. 

Q. Who is Miss Smith? A. He used to be a clerk in the office. 

Q. And where is she now? A. She is dead. 

Q. When did she die? A. I think it was in March, 1919. 

Q. I show you red memorandums made on this paper. Would 
you look at those lodge memorandums, apparently in the same 
handwriting, all of them, and tell us whose that handwriting is? 
A. I think it is all Miss Smith’s handwriting. 

Q. That is the same handwriting that made that pencil memoran¬ 
dum at the top? A. Yes, sir. 

Q. So that these memorandums must have been made, if made 
by her. of course, prior to 1919? A. Yes, sir. 

Q. But when they were made, you do not know? A. No, sir. 

Q. Looking at the memorandum on this paper, it says, “Mailed 
6/17/15.” I assume that is when it was done? A. I expect it was. 
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Q. Do you know what that notation was put on there for? A. She 
wrote to them something; I do not know now; I could not tell you 
just what it was. 

130 Q. Then I pick up another one, being headed “Box No. 
3/1, Assembly No. 1,” headed by the name “John B. Kin- 

near, Washington, D. C.” That has 1 on it in pencil, “Mailed 
6/17/15, except No. 115.” I assume that is in the same hand¬ 
writing as the other? A. Yes, sir. 

Q. Now, look at that paper and see if, on examining it, you could 
communicate with each and every one of the members whose names 
are on that paper; and if so tell us how you would communicate with 
them? A. Yes, sir; I think I could. 

Q. Now, tell us how? A. Well, this Assembly No. 115, are all at 
Bennettsville, S. C. I would write to them, at Bennettsville. S. C. 

Q. Care of Assembly No. so and so? A. Assembly No. 115. 

Q. Is there anything on that paper to indicate whether that as¬ 
sembly is now alive or not, or in operation? A. No, sir; there is 
not. 

Q. Or who at any time was at the head of it? A. I do not think 
there is. 

Q. Did you have any paper in the office in your possession at any 
time with the names and addresses of the Chief Scribes or Chief 
persons, the heads of these several individual assemblies? A. When 
the assemblies were organized, yes. 

Q. Well, where are they now? A. The last 1 saw of them, 

131 they were in Takoma Park. 

Q. Then, do I understand that they were in your posses¬ 
sion until just before this proceeding began before the Auditor, and 
were taken away with other papers, which you have stated were 
taken away? A. Yes, sir. 

Q. And so far as you know, taken away by the same people and 
at the same time? A. So far as I know; yes, sir. 

Q. When did you personally last communicate with these people, 
I mean now the people appearing on these lists? A. I only com¬ 
municated with them, Mr. Gardiner, by sending them receipts for 
their dues unless something came up by which we had to write them 
about something. 

Q. When did you last do that? A. Well, they come everyday— 
I could not say what day some men would pay dues for a year, some 
for a quarter, and some for a month, and so it would be scattered 
along. 

Q. And where would they pay those dues? A. They sent them 
into Takoma Park. 

Q. Did you notify them at any time not to pay them any more at 
Takoma Park? A. No, sir. 

Q. You gave them no notice? A. No, sir; I did not. 

Q. So far as you know no one is sending them there now? A. If 
there is anyone sending them there, I do not know. 

132 Q. So that if they are not sending them there now, some¬ 
one advised them not to send them? A. I presume so. 

Q. You did not? A. I did not. 
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Q. Do you know whether or not any one did? A. I do not know. 
Q. Up to what time did they send this money to Takoma Park? 
A. Well, they were sending it up to the time that decree was issued. 

Q. Have you anv record here to show when the last was received 
bv vou? A. Yes, sir. 

%} %j # 7 # 

Q. Where is that? A. In the Auditors office. 

Q. What paper in his possession? A. The cash book. 

Q. May I see that, Mr. Auditor, in order to get this testimony 
straight on that? A. T can give you the date without seeing it. 

Q. Well, I would like to have the cash book, if I may. What is 
the date of it? A. 9th dav of May. 

Q. You said a moment ago you were receiving them daily. 

133 Do you know whether you received any on the 10th of May? 
A. There were some of them had been sent in after that time, 

but they were not put on the hooks and the money was all left there 
and everything else. 

Q. Left where? A. Left at Takoma Park. 

Q. In what form? A. Money orders and checks and things of 
that kind. 

Q. You left them stay there. Where do you mean? A. I mean 
I left them in the bank. 

Q. In what bank? A. In the Takoma Park Bank. 

Q. In what part of the bank? A. In the vault. 

Q. In what kind of a package or envelope did you leave them? 
A. They were in a little box. 

Q. And what was there on that box, and what was the character 
of the box? A. I do not know whether there is anything on it—• 
just simply a box containing those things. 

Q. What kind of a box was it? A. Pasteboard box. 

Q. And did you yourself put them in the vault of the Takoma 
Park Bank? A. No, sir. 

Q. Who did? A. The young man who was working for 

134 me—for the company. 

Q. What is his name? A. His name is Keir. 

Q. What is his first name? A. Walter. 

Q. Where did he live? A. He lives at Hyattsville. 

Q. What is his address in Hyattsville? A. I do not know. 

Q. How long had he been working for you? A. Personally, he 
did not work for me at all. 

Q. How long had he been working for you in connection with 
these company affairs? A. I should say about six months. 

Q. How do you spell that name? A. K-e-i-r. 

Q. Did he have parents living with him in Hyattsville? A. Yes, 
sir. I under-stood he have; I never saw them. 

Q. Do you know the names of his parents? A. No. T do not 
know r them. 

Q. Do you know where he is at work now? A. Yes, sir. 

Q, Where? A. He works for Mr. Stabler. 

(J. Tn the insurance business? A. No. 

Q. Which Mr. Stabler is that? A. Mr. G. L. Stabler. 

135 Q. Where is his place (4 business? A. In the District 
National Bank Building. 
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Q. What Ls the number of the room? A. 907. 

Q. How close is that to the room occupied by you. A. Just 
through the door. 

Q. What is Mr. Stabler’s business? A. He is representative of 
the La Salle Extension University, at Chicago. 

Q. When did he last perform any work for you? A. You mean 
for this company? 

Q. Yes. A. It was the day I got the notice from that decree, 
I do not remember that date. 

Q. When was that with reference to the date of the decree? 
A. My impression was it was the next day, but I am not sure about 
that time. 

Q. That would be the 12th? A. Yes, sir. 

Q. The decree bears date of the 11th? A. Yes. sir; if I am right 
about that. 

Q. Who notified you of this decree? A. Mr. Lambert. 

Q. You then read the decree? A. Yes, sir. 

Q. Now, after that, did you see any of the papers of this 

136 company at Takoma Park? A. Yes, sir. 

Q. When? A. I went out there a couple of times to see 
that everything was all right. 

Q. When did you go with reference to the date of the decree or 

notice? A. It was a day or so after that; it might have been the 

13th; I do not remember, about that time. 

Q. And the next time, when did you go? A. I think possibly 

the next dav. 

«/ 

Q. And when next? A. 1 do not think [ went out there to see 
about it anv more. 

Q. And both of those times were the papers there? A. Yes, sir. 

Q. All of them there, intact? A. So far as I know. 

Q. And when did you go out there to discover that they had gone? 

A. I think it was the dav vou and I and Mr. Lambert had a little 

• «/ 

talk over here in one of these rooms. 

Q. That was the first day set bv the Auditor for the hearing of 
this case? A. Yes; you told me I had better find out if those books 
were gone. 

Q. Did you not then tell Mr. Lambert that you believed all those 
books and papers had been taken away? A. Yes. sir. 

137 Q. Now, then, tell us what knowledge you had at that 
time which caused you to tell Mr. Lambert that you believed 

all those hooks and papers had been taken away from Takoma Park 
Bank? A. I just do not know that I can tell you why I believed 
it, but I thought they had been taken away. 

Q. And you had no knowledge or information on the subject? 
A. 1 had no positive knowledge; no, sir; I did not. 

Q. What do you mean by “positive knowledge?” A. A man 
would tell me that he went to the bank and took the books out of the 
hank and took them away. T call that positive knowledge. 

(}. What knowledge did you have of any character? A. 1 think 
that Judge Norton told me that the books bad been—that the com¬ 
pany removed the books. 
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Q. Then you had positive knowledge from Judge Norton that the 
books had been moved, did you not? A. 1 am not sure that I had 
positive knowledge, Mr. Gardiner. 

D- M hat explanation have you to make of your statement made 
a moment ago that positive knowledge was the fact* of some one eom- 
ing to you and telling you it had been done? You say Judge Norton 
did come to you and tell you it had been done? A. Judge Norton 
did not come to me and tell me that. Judge Norton had not been 
to me. 

1JS Q. You say Judge Norton told you that? A. T think 
lie told me over the telephone. 

Q. Over the telephone? A. Yes, sir. 

Q. Then you had knowledge from Judge Norton prior to that 
time that he had moved the books and papers? A. No, sir; he 
did not tell me he had removed them. 

Q. M hat did he say? A. I think lie said the Hoard of Directors 
had moved the books to Alexandria. 

Q. Did you tell Mr. Lambert, then, that Judge Norton had told 
you that the books and papers had been removed to Alexandria? 
A. No, sir; T did not tell Mr. Lambert anything more about it. You 
heard the conversation, and you told me that I had better go out 
there and be sure, and find out it those books were there; and I took 
your advice and went out there, and the books were all gone. 

Q. When did Judge Norton tell you this over the telephone? A. 
M ell, it was some days before you and 1 and Mr. Lambert had 
that little conversation; T could not give you the date. 

Q. Since the last session here have you communicated with Judge 
Norton? A. Yes, sir. 

U9 Q. When? A. Yesterday. 

Q. Was that the first time? A. Yes, sir. 

Q. Where did you see him? A. I did not see him. 

Q. How did you communicate with him? A. Telephoned to him. 

Q. About this case? A. Yes, sir,—of course, I can make an ex¬ 
planation if I am allowed to? 

Q. Yes, sir: so far as 1 am concerned. A. 1 just simply called 
Judge Norton up and asked him if he knew that the Auditor had 
called a hearing for this afternoon, and he said that he did, and 
that he had notified the Auditor that he was busy in court and 
could not attend. 

Q. Did you since the last session here before the Auditor have any 
communication with Mi-. Noel Garner? A. Mr. Garner came to 
my office—I am not sure whether it was before or since the last 
session that we had here. 

Q. About when was it; fix the date? A. It was about a week ago 
or mav be a little over—ten da vs, mavbe. 

Q- Now. what did he say? A. lie came into mv office. 

140 0. Did you make an appointment with him? A. No, sir; 

I did not; T did not know he was in the city. 

L>. Where is his office? A. Tn the District Bank Building. 

Q All right, go ahead. A. Tie came into my office and shook 
hands, and T shook hands with him and asked him to take a seat. 
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I told him I could not communicate with him in regard to the 
affairs of this company, that I could not talk to him about it; and 
ho wanted to know if there was any decree prohibiting him from 
talking to me. I said I did not know of any, but we did not com¬ 
municate about it at all, and he only stayed there three or four 
minutes and went away. 

Q. Is that all that he said? A. Pretty nearly all he said; he did 
not talk to me very much. 

Q. What did he tell vou? A. lie did not talk to me hardlv any at 
all, Mr. Gardiner; I do not know anything that he said, practically 
nothing. We talked about some other matters a little bit, but 1 
told him right on the start that I could not communicate with him; 
that the order of the Court prohibited me from doing it. 

Q. Have you communicated with or talked with any of the other 
persons mentioned here, to-wit, the other officers in Alexandria of 
this concern? A. No, sir, I have not. 

141 Q. Or lodge officers? A. No, sir, I have not. 

Q. You have not seen or heard from them? A. No, sir. 

Q. Have you talked to Mr. J. Bond Smith? A. No, sir; I have 
not. 

Q,. Have you talked to any of the officers of the Takoma Park 
Bank? A. 1 talked to the cashier, or he talked to me, rather. 

Q. What conversation did you have with him? A. He did the 
talking. 

Q. What? A. He did the talking. 

Q. What did he say? A. He said that the officers of this court 
wanted the money that was out there, and that he was not sure of 
his footing and he was not going to pay it to anybody. 

Q, When did he say that 9 A. Oh. it has been two weeks, maybe 
more 

Q. Well, then, have you seen or heard from any of them since? 
A. How is that, again? 

Q.. Have you seen or heard from any of them since? A. No, 
sir—oh, I saw the cashier out there the other dav. I was out to the 

t/ 

bank about another matter. 

142 Q. What did he say about this case? A. He said that the 
money had been transferred from that bank by the officers 

of the Modern Workmen of the World. 

Q. Did you tell him that you were still an officer of the Modern 
Wordmen of the World? A. No, sir; I did not. 

Q. Did not the officers of that bank communicate with you and 
ask you to give them authority to transfer that money? A. Which 
bank ? 

Q. The Takoma Park Bank? A. No. sir, they did not. 

(). Did thev tell vou the other dav why they had transferred that 
money, after telling you and the Auditor and the Receiver that they 
would not transfer it? A. Thev did not tell me why thev did it. 

Q. Did they say to whom they transferred it? A. I think they 
told me they gave it to the officers of the Modern Workmen of the 
World Society. 
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Q. Did they say to whom they had given it? A. No, I do not 
think they mentioned any names. 

Q. Mr. Kinnear, you testified before Judge Ilitz in open court 
before the final decree was signed, which resulted in the last appeal 
to the Court of Appeals, that Judge Norton had prepared 
powers of attorney after consultation with you and Mr. 
Masters, and that you had after that consultation sent out 
these powers of attorney to all of the policy holders of the Modern 
Workmen of the World? A. 1 do not remember that I said I had 
consulted Mr. Masters about it, but he did talk to me about it. lie 
prepared them, and I did send them out. 

Q. Did you not testify that it was after that conversation with 
you and consultation with you and Mr. Masters in your offices in 
the District National Bank Building? A. I do not remember of 
using Mr. Masters’ name, because Mr. Masters was not connected 
with the institution at that time. 

Q. W as he not present? A. J could not say whether he was or 
not, Mr. Gardiner; he might have been. 

Q. Reading from your testimony appearing on page 38 of the 
record, of the transcript of the record in the Court of Appeals, No. 
3362. 

“The said J. B. Kinnear stated thus: 

“That he has in his possession and has had since he obtained 
them, powers of attorney from all of the persons who originally had 
policies in the Modern Workmen of the World or the Royal Life 
Insurance Company attached to those policies except a very few of 
them which are in the possession of Judge Norton; that he, Kinnear, 
obtained all these powers of attorney—Judge Norton prepared the 
powers of attorney after consulting witness and Masters.” 

144 Does that refresh your memory? A. He might have 
talked to Masters about it; I would not say that he did not. 

Q. Is vour memory better now or was it better at the time vou 
gave this testimony two years ago? A. I should say it was better 
at the time I gave that testimony. 

Q. I take it you do not deny you so testified? A. Oh, no; 1 do 
not deny it. 

Q. Did Judge Norton advise you and Mr. Masters to get those 
powers of attorney? A. Judge Norton prepared the powers of 
attorney and asked me to send them to the members, and I did. T 
do not think Mr. Masters had anything to do with that. 

Q. You and Mr. Masters had an office together at that time in the 
District National Bank Building, did you not? A. Our offices were 
communicating; yes, sir. 

Q. What do you mean by “communicating?” A. Well, a door 
between us. 

Q. Has any money came from any of those members to your 
office in the District National Bank Building since the lltli of May, 
1921? A. Yes, sir. 
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Q. From whom? A. I have it right there in that envelope. 
T can get it. 

Q. I wish you would get it. What did you do with it? 

145 A. It is right there; T offered it to the Auditor. 

Q. Then all of it that came is in this envelope that you 
now examine that vou have submitted to the Auditor? 

The Auditor: I believe, Mr. Kinnear, you submitted one letter 
that was not opened, and I did not feel I had any authority to advise 
you as to the course to pursue. 

The Witness: I have the letter. 

The Auditor: Let Mr. Gardiner have it. 

Mr. Gardiner: I take it the receivers have to do that. They are 
directed specifically. I think we can open it here and ascertain its 
contents, however. 

(Mr. Gardiner thereupon opened the envelope referred to.) 

Mr. Gardiner: The letter is dated Foshee, Alabama, June 20, 
1921. It reads: 

“Mr. J. B. Kinnear, Washington, D. C. 

“Dear Companion: 

I am writing you with reference to my premiums paid. I have 
receipts showing that I paid you $2.75 and $3.00, total $5.75. I 
hold also P. 0. Receipt showing that I forwarded you on May 26/21 
$6.01. This $6.01 is the money I am seeking. I have a receipt for 
$5.75. I enclose you the receipt. If you have not received it, let 
me know, and if you have please inform Mr. Thomas of Alexandria, 
Virginia. He states that the books show me $11.75 behind. Please 
give this your attention. 

“Fraternally yours, 

(Signed) “P. A. TAIT.” 

146 The Witness: Here is the money order he refers to (hand¬ 
ing paper to Mr. Gardiner). 

By Mr. Gardiner: 

Q. Where was that, in another envelope? A. $6.01 remitted by 
Rev. P. A. Tait. This money order was received by me several days 
ago, and I think it is the one referred to. 

Mr. Gardiner: I take it is by examining the receipt; in fact, I 
know it is, because they both bear the same number, to wit, 19,249. 

Q. Then reading this letter, it appears that Mr. Thomas has com¬ 
municated with this gentleman and asked him to pay premiums of 
$11.75? A. It would seem so. 

Q. Have you communicated with Mr. Thomas? A. No, sir. 

Q. Then some one is communicating with these members seeking 
to collect $11.75 dues from him. 
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Mr. Yeatman: That is argumentative. There is no testimony to 
that effect. 

Mr. Gardiner: The letter is dated June 20, 1921. I assume, Mr. 
Auditor, that these should he turned over to the Receivers; they are 
both here. Mr. Auditor, 1 take it we should deliver this post office 
receipt and this post office order for $0.01 and this letter to the 
receivers, as they are both here, and are directed by the court 

147 to collect these dues and take care of these people. 

Bv Mr. Gardiner: 

* 

Q. Mr. Kinnear, have you any other moneys in your possession 
or have you delivered to the Auditor any other money that you 
found in the office, received before or since May 11, 1921 ? A. That 
post office order is the only thing 1 have received since May 11, 1921. 

I found $2.35 in the safe that I did not know was there. It is not 
my money, and which I think belongs to this society, and T would 
like to deliver it now if I may. 

Mr. Gardiner: May I ask, Mr. Auditor, to have this letter that 
I am delivering to the Receivers identified in some way, so we will 
know the letter has been delivered? 

(The letter above referred to was thereupon received and marked 
for identification by the reporter “4344-R.”) 

By Mr. Gardiner: 

Q. Ts this the $2.35 and the letter in which you have found it, 
that you just testified about it? A. It was not in a letter. 

Q. It was in the papers which you hand me now? A. As you 
have it. 

Q. You have handed me an envelope of the Modern Workmen 
of the World Society, 907 District National Bank Building, Wash¬ 
ington, I). C.—this is your office? A. It was the office of 

148 the society. 

Q. And where was that with reference to your office? 
A. My office is 909. 

Q. And 907 was the communicating office? A. Yes, sir. 

Q. And that is the office Mr. Masters occupied in 1913? A. No, 
1 think he occupied room 912. 

Mr. Gardiner: Mark this envelope for identification. 

(The letter above referred to was thereupon received and marked 
by the reporter for identification “No. 4344 a-R.”) 

By Mr. Gardiner: 

Q. Was that the envelope you found this money in? A. I found 
35 cents in that. 

Q. Did you find any enclosures in that at all? A. There was 35 
cents, that is all. 
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Q. Do you know from whom or whore it came, and when it came 
to the office? A. I do not. 

Mr. Gardiner: 1 take it that should go to the receivers, with the 
explanation (handing same to the receivers). 

By Mr. Gardiner: 

Q. You have also handed me with this envelope and this 35 cents 
two one-dollar bills, to which bills is attached with a clip a piece of 
paper, headed “Modern Workmen of the World, Fraternal, Benefi¬ 
cial; 1406 G Street, N. W., Washington, I). C." Is that the 

149 number of the District National Bank Building? A. Yes, 
sir. 

Q. (reading:) “Report of collections made by Assembly No. — 

located at-, — day of-, 191—. 

“If more than one month’s dues are paid by any member in order 
to take advantage of the discount, enter the amount paid in the 
column headed ‘Amount paid,’ and receipt for same will be forwarded 
upon receipt of report at head office. This sheet must be returned 
with remittance. 

“Do not write letters on this sheet.” 

Then under that is Java Durham, P. A. Certificate No. 24628; 
amount due $2.35; when due, March 14; when paid, March 13; 
amount paid $2.35. 

150 Q. Where did you find this paper? A. 1 found it in the 
safe with the others; they were all together. 

Q. All pinned together? A. They were not pinned together. 

Q. They were all in the safe together? A. They were all in the 
safe together. 

Q. Together with other papers? A. A lot of other papers. 

Mr. Gardiner: Now, Mr. Auditor, l take it that that 35 cents be¬ 
longs to this (indicating) and 1 assume that the Receivers will im¬ 
mediately communicate—oh, may 1 ask to whom they should com¬ 
municate, if you will tell me? 

A. Yes, sir; T know that name. 

Q. All right. How would you communicate with them and with 
whom would you communicate? A. Java Durham. 

Q. Where? A. Pittsburgh, Pa., is the last I remember of him. 

Q. Well, Pittsburgh is a large city. A. 1 cannot give you any 
further address than that. 

Q. Has there been anything else received by you since May 11, 
1921? A. I do not think there has been anything else. 

Q. No communication of any kind? A. I believe 1 did 

151 get another letter—no, I got two letters to date, one with that, 
money order in it, and the other one that you have just 

opened. 

Q. And that is the only communication that you have had of any 
character? A. That is all T have had. 

Q. I see on this paper to which your attention has been called 
“Box No. 31,” the second name, that is, the name under yours, 



S. J. MASTERS ET AL. VS. C. A. HARTMANN ET AL. 


Samuel J. Masters. That is the same Samuel J. Masters who is a 

defendant in this case? A. Yes, sir. . 

Q. And his certificate number is 20,008, as appearing here. A. 

1 presume, so far as 1 know, that is right. . . 

Q. Will you examine that and tell me whose handwriting this 
writing is, all except “Assembly 115, .lune 17, 1915; Assembly 115, 
mailed June 18, 1915”? A. That is Miss Smith’s writing—no—— 
Q. (Interposing.) Examine it now More answering? A. 1 hat 

must be Miss Smith’s writing; L think it is. 

Q. I ask you if it is the same handwriting, as you understand? 
A. No, sir: ‘i believe that is my handwriting; it is pretty hard to 

identify my own writing. 

Q. That is your handwriting, is it not? A. 5 es, sir; 1 believe it 
is 

Q. 1 now hand you all of these, purporting to be a list of 
15*2 the policy holders, and ask you it you can examine them and 
tell me from them to what date they were brought down? A. 

it would seem, Mr. Gardiner, it was 1915. - 

Q. And you have no independent recollection about it: A. No, 

sir. 

Q. So that you do not know which of these persons whose names 
appear here are living or dead, and who are now members or who are 

not members? A. I could not tell you. 

Q. Have you anything else to furnish the Auditor or furnish the 

Receivers? A. No, sir; I have not. 

Q. Did you put any money in the Commercial National Hank re¬ 
ceived from these people after May 11th ? A. No, sir, 1 did not. 

Q. When did you last make a deposit in the Commercial National 
Bank to this account? A. The records will show; T think it was May 
9th 

Q. You put in the Commercial National Bank some money that 
came to Washington, did you not? A. And in the Takoma Park 

Bank. , , , - 

Q. Irrespective of where the money came from you put part in 

the Commercial and part in the Takoma Park? A. Those two banks 

were the only accouiits we had. K A 

Q. On May 11th, when this decree was signed, there was $1,500 
and something over in the Commercial National Bank? A. 

158 Something like $1,500. i 

Q. Do you know anything about that, how that was gotten 

out, or what got it out? A. I do not. T 

Q. Did they communicate with you m any way r A. No, sir. 

Q. That was subject to withdrawal on your signature, was it not? 

4. Yes sir 

Q. And did the bank or any of its officers or directors communi¬ 
cate with you in any way? A. They did not. 

Q. Did'Judge Norton or any of his associates—when 1 say asso¬ 
ciates” I mean those who are practicing with him in Alexandria— 
communicate with you in any wav as to having you sign a card per¬ 
mitting withdrawals? A. No, sir. 
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Q. Did you notify the Commercial National Bank that you had 
not resigned as an officer? A. No, sir; I did not. 

Q. They did not ask you about it, and therefore you said noth¬ 
ing? A. There has not been a word between us. 

Q. Mr. Kinnear, I have been thinking that, coupled with the in¬ 
formation I have and others, about $32,000 of money received 

154 that has not been paid out to the policy holders; is not that 
about right? A. I do not know, Mr. Gardiner. I have not 

got the figures; I do not know. 

Q. You have roughed it out? A. I have roughed it out, yes, but 
there are certain changes that the Auditor sees fit to make in that. 

Q. I am speaking of what you had, as you roughed it out? A. I 
think it is something over $31,000. 

Q. You mean something over $32,000? A. Possibly is. 

Q. That is what I thought. T figured it to be over $32,000 dif¬ 
ference? A. Yes, sir. 

The Auditor: The next hearing in this case will be at 2:00 o’clock 
p. m., on Friday, July 8,1921. 

(Whereupon the hearing at 4:20 p. m. adjourned until Friday, 
July 8, 1921, at 2:00 o’clock p. m.) 

155 In the Supreme Court of the District of Columbia. 

Equity. No. —. 

In re Hartmann 
vs. 

Masters and Kinnear et al. 

Washington, D. C., 
Thursday, July 14, 1921. 

Met, pursuant to agreement of the parties, at 2:20 o’clock, p. m., 
on the above date. 

Appearances: 

W. Gwynn Gardiner, Esq., on behalf of the plaintiff. 

Mr. Alfred M. Schwartz, representing Wilton J. Lambert, Esq., 
on behalf of the defendant. 

J 1 B. Eason, Jr., receiver of the court. 

Mr. John B. Kinnear, one of the defendants in proper person. 

Mr. Samuel J. Masters, one of the defendants in proper person. 

Mr. Byron Cohill, Esq., plaintiff. 

Dr. Frank T. Evans, one of the defendants in proper person. 


The Auditor: in the matter of Hartmann against Masters and 
others, in Equity No. 30946. Are the attorneys ready to proceed? 

6—3779a 
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Mi*. Gardiner: Mr. J. Bond Smith, an attorney of this City, whom 
we were advised bv the officers of the Takoma Park Bank was coun- 
sel for that bank, had been subpoened by me to appear here 

156 tomorrow at one-thirty, together with other witnesses. Mr. 
Smith advised me this morning that he had arranged an ap¬ 
pointment with the United States District Attorney of the State 
of New York for tomorrow at two o’clock. That engagement hav¬ 
ing been made before he knew of this subpoena, he asked me if T 
would accom-odate him by taking his testimony at some other time, 
which resulted in my telephoning you that with the consent of Mr. 
Lambert I would be present or have a representative present, and we 
would hear him at this time, subject to your wishes in the matter. 
1 should like to examine Mr. Smith at this time. 

The Auditor: You may proceed. 

J. Bond Smith, a witness of lawful age, called by and on behalf 
of the petitioners, having been first duly sworn, testified as follows: 

Direct examination. 

Bv Mr. Gardiner: 

Q, Your name is J. Bond Smith? A. Yes, sir. 

The Witness: Mr. Auditor, may I make a statement at this time 
for the record? 

The Auditor: Yes. 

The Witness: I would like to say that I have never had the op¬ 
portunity, or possibly I should say I have never availed myself of 
the opportunity of going very fully into the issues involved in this 
case. My connection with the case, as you will see from the ques¬ 
tions Mr. Gardiner will doubtless ask me, has been very slight, 

157 and was concerned with one point only, and that was the 
question of whether certain funds in the hands of the Takoma 

Park Bank were to be turned over to the receivers whom I had been 
advised had been appointed. I know nothing about the other issues 
involved in the case, nor what the purpose of this testimony is, and 
I would like the record to show I have been brought here very 
hurriedly indeed, and if I display a lack of information on the ques¬ 
tions involved you will have to pardon me. 

By Mr. Gardiner: 

Q. Mr. Smith, you received notice of a hearing before the Auditor 
in this case for last Friday, did you not? A. I received a letter from 
the Auditor dated June 27, advising me of a hearing in the Auditor’s 
office on the first instant at 2:30 o’clock. Inasmuch as in my opin¬ 
ion the Takoma Park Bank was no longer interested in the proceed¬ 
ings, if it ever had been, I saw no reason to attend the hearing. I 
did, however, confer with the officers of the Takoma Park Bank and 
found they had received a similar notice and that they felt the bank 
was not interested in the proceedings at that time, and therefore 
none of us appeared. 
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Q. You knew from mv statement to vou after and when I first 
discovered the bank had paid this money out that I was displeased 
with your attitude and told you 1 thought you were discourteous and 
unfair to us, did you not? A. To be very frank with you, Mr. 
Gardiner, J did not take the statement you made on that occasion 
very seriously, because I saw plainly that you were very much 

158 excited. I do wish to differ with you, however, in your im¬ 
plication that you came to me as soon as you found that the 

Takoma Park Bank had made this disbursement. You received 
notice of the disbursement on the day it was made. So did your 
associate, Mr. Eason, one of the receivers, whom 1 had courtesy and 
consideration enough for to telephone him when it was made. 

Q. After the disbursement was made? A. I don’t know whether 
it was at the time or after. 1 know it was very close to the time the 
disbursement was made, when I was telephoned to bv the Cashier of 
the bank. 

Q. Didn’t I ask you at your office, when your attention was called 
to the matter, why you didn’t notify me of the matter, and you said 
you didn’t think you were called upon to do it? A. I don’t recall 
that conversation. 

Q. That you simply told him as a matter of courtesy? A. I don’t 
recall that conversation. 

Q. You deny making that statement to me in the office there in 
the presence of Mr. Eason? A. I don’t recall it. You were talking 
so fast and trying to say so many things at once that I really did not 
hear all you said, I am afraid. 

Q. You were consulted by the officers of the Takoma Park Bank, 
were you not, with reference to whether they should or should not 
pay out a fund of $2,500 and some odd in the bank to the credit of 
the Modern Workmen of the World Society? A. No, sir, I was 
not formally consulted by the officers of the Takoma Park Bank in 
regard to that proposition. At this point I desire to make a 

159 statement which will show my entire connection with this 
transaction. 

On the 14th of June I received a letter, as attorney for the Takoma 
Park Bank, from Mr. Gibson, the cashier, asking me to call at the 
bank so that he might consult with me regarding an order of the 
Supreme Court in connection with the account of the Modern Work¬ 
men of the World. 

Q. Modern Workmen of the World? A. The Modern Workmen 
of the World, or the Modern Workmen of the World Society I 
don’t remember which. I telephoned Mr. Gibson that it would’be 
impossible for me to go to the bank, and asked him what he wanted 
to consult me about. He said they had been concerned with an 
order of the District Supreme Court, and that he had been threatened 
with contempt proceedings as an officer of the bank, unless certain 
funds on deposit in the Takoma Park Bank were immediately 
turned over to the receivers. I told Mr. Gibson not to turn over 
these funds at that time, but to send me a copy of the order which 
had been served on him together with a statement of the facts, which 
Mr. Gibson did. 
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I subsequently advised Mr. Gibson that in my opinion the Takoma 
Park Bank, without some further assurances or safeguards or some 
proceedings in Montgomery County, Maryland, which would protect 
the bank, would not he justified in turning over the funds on deposit 
in that bank. 

That, Mr. Auditor is the only opinion which was ever presented 
by me formally to the Takoma Park Bank as attorney for that in¬ 
stitution. At that time, however, I was apprized by Mr. Gib- 

160 son that these funds were the funds of the Modern Workmen 
of the World Society; that it was his understanding that the 

funds were not going to be checked on; that he assumed that all 
parties to this proceedings were to allow these funds to remain in 
the Takoma Park Bank until it was decided who was entitled to 
reeceive them. Mr. Gibson then told me that was not in the form 
of stipulation or agreement of any kind, but it was his understand¬ 
ing. I, of course, had nothing to do with any arrangement which 
Mr. Gibson made in that connection, and when Mr. Eason subse¬ 
quently called upon me at my office with a view to securing the 
funds, I think Mr Eason will agree with me that the only question 
we discussed there was the question of whether the receivers would 
be entitled to this fund on the showing made, without some an¬ 
cillary proceedings in Maryland. I told Mr. Eason it was my un¬ 
derstanding, based on my conversation with Mr. Gibson, that these 
funds were not to be checked on, and he said that was his under¬ 
standing. 

By the Auditor: 

Q, What were the circumstances leading up to the withdrawal 
of the funds from the Bank? A. I don't know the circumstances, 
Mr. Auditor, except this. I will tell you my connection with that 
transaction. On the morning of- 

By Mr. Gardiner: 

Q. Before starting with that, did not Mr. Eason talk to you in 
your office, and didn’t you tell Mr. Eason at your office when he 
first saw you that these funds would remain in the bank and 

161 would not be checked out? A. I gave him no assurance. I 
could not do that. 

Q. What did you say to him? A. I told him just what I told 
the Auditor, that it was my understanding that these funds were 
not to be checked on and that the funds would remain in the bank, 
not because I was making an undertaking or stipulation with Mr. 
Eason that they would not be checked on, because I had no power 
to do that, but my understanding was based upon my conversation 
with Mr. Gibson who told me it was his understanding the funds 
would not be checked on. 

Q. Mr. Smith, didn’t you just a moment ago, in the presence of 
Mr. Eason, when I asked Mr. Eason where he got that understand¬ 
ing, and he said he got it from Mr. Smith particularly, and you 
said “Yes, with the understanding that they would not be checked 
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on?” Didn’t you say that right here? A. No, I didn’t intend to 
say that. The facts are very simple. I had no control over whether 
they were to be paid out or not. Mr. Gilson told me it was his 
understanding that the Modern Workmen of the World Society was 
not going to check on that fund. 

Q. Did he tell you where he got that understanding? A. I don't 
recall that he did, although I have the impression he must have 
got it from Judge Norton. 

Q. Did you ask him? A. No, I didn’t ask him, for this reason: 
That the question of whether this fund was to be checked out or 
withdrawn from our Bank was not the question which was 

162 submitted to me. The question which was submitted to me 
was whether or not the receivers appointed by the District 

Supreme Court were to be permitted to check on this account or 
withdraw the funds from the Takoma Park Bank, which is located 
outside the jurisdiction of that court, without any ancillary pro¬ 
ceedings in Maryland and without furnishing a bond to indemnify 
the bank in case the payment was subsequently decided to be with¬ 
out authority. That was the question which was presented to me, 
and that was the question regarding which I advised the bank, in 
mv letter to the bank of June 16th, which I will be glad to read 
into the record. 

Q. I don’t care anything about your letter to the bank. All I 
ask you to do is answer my questions, if you have finished your 
explanation. A. Yes, What is your question? 

Q. You are attorney for the bank? A. I am one of the attorneys. 
I am the attorney and Mr. Clarence Wilson is General Counsel. 

Q. As attorney for the bank you were consulted by the officers 
of the bank with reference to a deposit of twenty-five hundred and 
some odd dollars which was being claimed by certain receivers in 
Washington, and certain officers or certain persons in Alexandria, 
Virginia? A. 1 was consulted in regard to the question of whether 
that deposit should be paid to the receivers, but I was not consulted 
generally with reference to the account ? 

Q. You were not? A. No. 

163 Q. Did you get a copy of this order? A. I think Mr. 
Gibson sent me a copy of that order. 

Q. And you have in your papers a copy of that order? A. Yes, 

sir. 

Q. Let me read this order to you. The paper to which I refer is 
the decree of Judge Stafford appointing the receivers in this cause, 
Equity 30,946? A. Yes, sir. that is the one. 

Q. It is dated June 10, 1921? A. Yes. 

Q. You had that before you? A. I had that order before me at 
the time I advised the bank not to turn over this money to the re¬ 
ceivers. 

Q. How did you get it? A. Mr. Gibson transmitted the order 

to me. . 

Q. For what purpose? A. For the purpose of advising him 

whether or not the receivers were entitled to be paid that money 
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without ancillary proceedings in the State of Maryland and without 
furnishing a bond to protect the bank. 

Q. You are a member of this bar, are you not? A. Yes, sir. 

Q. When you got this paper headed “In the Supreme Court of 
the District of Columbia, C. A. Hartman, et al. against S. J. Mas¬ 
ters, et al., No. 80946/’ you knew that referred to an equity case in 
this court? A. Yes, sir, absolutely. 

Q. And you knew Mr. Kinnear and had known him for 

164 years? A. Yes, sir, I had known Mr. Kinnear ever since 
I was four or five years old. 

Q. And you knew of that suit which had been pending for years? 
A. No, sir, I didn't know that was the same suit. In fact, I didn’t 
know that the facts involved in that suit were the same facts until 
you told me this morning, Mr. Gardiner. 

Q. You knew of the fact that they had been indicted and con¬ 
vinced here in reference to a suit involving the Royal Life Insurance 
Company matter? A. No, sir. 

Q. You never heard of that? A. No, sir. I knew Mr. Masters 
and Mr. Kinnear had been in trouble here at some time. 

Q. Where did you live at that time? A. I have always lived in 
Takoma Park. 

Q. And Mr. Kinnear lived there at that time, didn’t he? A. No, 
sir, I don’t think so. Mr. Kinnear is here. He can answer that. 
Probablv it is immaterial, but I don't think he lived there at that 
time. 

Q. When you looked at this paper and read it and saw it headed 
“This matter is before the court on motion of counsel for plaintiff 
to appoint receivers to collect the sum of $2,588.67 now in the 
Takoma Park Bank to take care of the policy holders of the 

165 Royal Life Insurance Company and Modern Workmen of 
the World and Modern Workmen of the World Society 

until the further order of the court,” you knew, of course, that fund 
being in the name of the Modern Workmen of the World Society, 
it was the same fund referred to and mentioned in this decree that 
you had before you? A. Yes, sir. As long as you have mentioned 
Mr. Kinnear's name, I didn’t know that Mr. Kinnear was involved 
in this proceeding at all. 

Q. Did you make any investigation at all to ascertain what the 
facts were, or what the subject of the litigation was, which caused 
Judge Stafford to make this order which I hold in my hand, from 
which I have just read? A. I suggested a conference with your 
office, as I recall it, and Mr. Eason subsequently visited me in my 
office. 

Q. You say you suggested a conference. What did you do? A. 
I don’t recall what I did. 

Q. Did you talk to me? A. Well, I think I tried to get you and 
you were out. 

Q. And you talked to whom? A. T don’t recall. I think T 

left word to have you call or to have Mr. Eason call me. As I recall 

it. at the same time a letter which Mr. Eason had written on vour 

%/ 
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stationery, addressed to the Bank, was turned over to me, in which 
reference was made to that fund. 

Q. Did you make any investigation at all of any of the papers 
or records in this case? A. No, I did not. 

166 Q. Did you make any inquiry of any person as to what 
the question was as to whom the funds belonged? If so, 

with whom did you talk? A. Yes, I did. 1 questioned Mr. Eason 
who visited my office. 

May I have the question read? 

(The question was thereupon read to the witness by the Reporter.) 

A. (Continuing): You want to rephrase that, don’t you? 

Q. No. A. I don’t understand your question. What was the 
question as to whom these funds belonged? 

Q, As to what the question involved was as to whom these funds 
belonged? A. Yes, I did make such inquiry. I inquired of Mr. 
J. B. Eason, who conferred with me in my office. 

Q. What did he say and what was the conversation between you? 
A. He stated that he had come there for the purpose of arranging 
to secure these funds from the Takoma Park Bank. 

Q. Did he tell you that he had been appointed receiver. A. I 
knew he had been appointed receiver. 

Q. Did he show you the record in which Kinnear and Masters 
were parties? A. $o, sir, I don’t think he did. I don’t recall 
that he did. 

Q. Don’t you know that he did have the original record 

167 and showed it to you? A. He may have had the original 
record. He had several large volumes. 

Q. Didn’t you then say you didn’t know until that time that 
Kinnear was mixed up in it? A. Possibly I did. I don’t recall 
the conversation. I know that the purpose of Mr. Eason’s call was 
with reference to this fund. 

Q. Did you tell Mr. Eason at that time that the fund would not 
be paid out under any circumstances? A. No, sir, I didn’t tell Mr. 
Eason at that time that the funds would not be paid out under any 
circumstances. What I told Mr. Eason was this. That I had made 
inquiry regarding their account and that I was advised that the 
Modern Workmen of the World and the Modern Workmen of the 
World Society were two separate and distinct organizations, the first 
chartered under a West Virginia charter and the second under a 
Delaware charter; that there was nothing in the papers to indicate 
that the Modern Workmen of the World Society was a party defend* 
ant to this suit; that on the contrary I had been advised that the 
Modern Workmen of the World Society had petitioned to be a made 
a party defendant in this proceedings and that such petition had 
been refused; that I, therefore, based very largely on what I was 
told by Mr. Gibson, and by a gentleman in Judge Norton’s office 
in Alexandria, whose name T do not now recall, concluded that 
these funds were in no way involved in this litigation going on in 
the District courts; that inasmuch as the Modern Workmen of the 




88 


S. J. MASTERS ET AL. VS. C. A. HARTMANN ET AL. 


World Society was not a party defendant or party to the suit 

168 at all that I felt that the Takoma Park Bank would not be 
justified in turning over to Mr. Eason or to the receivers the 

funds on the showing they made before me; that I had advised the 
bank that I was not satisfied that the Bank would be protected in 
turning over these funds to the Receiver. Mr. Eason very well 
knew that was the only question which had been submitted to me. 

Q. What did Mr. Eason say, not what he very well knew. A. 
Mr. Eason said “Very well.” U e said “If that is the position you 
take, that the Bank will not be protected, then we will have to do 
something further.” I said, “Yes. I should suggest that you file 
ancillary proceedings in Montgomery County and make the bank 
a defendant and see if you cannot collect the funds in that manner. 
Something was said in the conversation about the funds remain¬ 
ing in the bank, and I don’t know whether Mr. Eason mentioned it 
first or whether I did, but I told Mr. Eason that it was my under¬ 
standing, based upon the conversation with Mr. Gibson, that the 
fund was not to be checked on; that it was going to remain in the 
bank. Nothing was said to indicate my position if the fund was 
actually checked on. As a matter of fact, when I talked to Mr. 
Eason I didn’t have all the facts before me. I didn’t know as much 
about the case then as I know now, and I rather thought that this 
was a somewhat friendly proceeding. Mr. Eason indicated that 
there would be ancillary proceedings in Virginia, and if necessary 
there would be some in Maryland. 

Q. From what did you understand this was a sort of 

169 friendly proceeding? A. I don’t know exactly. I had that 
impression. 

Q, Didn’t you a moment ago say that when Mr, Gibson called 
your attention to it he said he was threatened with contempt pro¬ 
ceedings? A. I don’t mean friendly as between you and the bank, 
because Mr. Gibson was very much exercised and said you had 
been threatening him with contempt proceedings. I said if you had 
used that order of the District Supreme Court in order to threaten 
him with contempt proceedings I rather thought you were somewhat 
excited. 

Q. Is that all the information that you got, that you have told us 
about, before advising the bank A. No. I talked with- 

Q. Judge Norton’s assistant? A. Judge Norton’s assistant. 

Q. In Alexandria? A. Yes, sir. His name was Mr. Garner, I 
think. I talked with him over the telephone and he said lie was 
Mr. Garner. He told me these were two separate and distinct cor¬ 
porations; that the funds which were on deposit in the Takoma 
Park Bank were not involved in the litigation in the District courts; 
that Judge Norton was the attorney for the Modern Workmen of the 
World Societv; that thev had no other attornev; and that therefore 
this contempt decree could not apply to the Modern Workmen of 
the World Society, because they had not joined in the matter nor 
appeared, and the reason they had not appeared was because they 
had asked to be made parties to that case and were not made 

170 parties. I don’t recall at the present time whether T dis* 
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cussed with Mr. Garner the question of whether the Society 
was going to check on that account, but I do recall that I told Mr. 
Garner that I had advised the Takoma Park Bank not to pay this 
money to the receivers on the showing made up to that time be¬ 
fore me. 

Q. What prompted you to talk with Mr. Garner in Alexandria? 
A. I was told by Mr. Gibson that the modern Workmen of the 
World Society was a separate corporation and was represented by 
Judge Norton of Alexandria. 

Q. And you called Judge Norton? A. [ called Judge Norton’s 
office at Mr. Gibson's suggestion. He said Judge Norton’s office 
knew all about it. 

Q. Did you make any further inquiry before advising the bank to 
pay this fund out? A. I have not stated I ever advised the bank to 
pay the fund out. 

Q. What else did you do before talking or communicating with 
the bank officials? A. I don’t recall anything else. 

Q. Then did you communicate with them? If so, what did you 
tell them? A. I didn’t communicate with them. Mr. Gibson 
called me on the morning of June 22nd or 23rd, I don’t know 
which, and told me that the Modern Workmen of the World Society 
had checked on its account and transferred the account to Virginia, 
and I said, “Well, I understood they were not going to 

171 check on it.” Mr. Gibson said “That was my understand¬ 
ing.” He said “I suppose the only thing to do is to honor 

the check.” I said “Yes, I can see nothing else that can be done.” 

Q. Did you know before that the cheek was going to be drawn? 
A. Oh, no. It was just as much of a surprise to me, and I am quite 
sure to Mr. Gibson, as it was to you gentlemen or anybody else. 

Q. You did-’t come down to investigate any of the papers in the 
case? A. No, sir. 

Q. And you did nothing other than what you have told us? 
A. Beyond talking with Mr. Gibson and to Mr. Eason, and my 
conversation with Mr. Eason was very full, and talking with Judge 
Norton’s assistant, I did nothing further in the case. I was only 
concerned with the bank’s interest. 

Q. Did you know that Mr. Ivinnear had testified before the 
Auditor that he had never tendered his resignation as an officer of 
that Association? A. No, I didn’t know that he had testified before 
the Auditor, but I had been told bv Mr. Gibson, as T recall it, that 
Mr. Kinnear claimed that lie had not been properly removed as 
Treasurer and that his resignation had not been tendered, or some¬ 
thing to that effect. 

Q. Did you ask Mr. Gibson on whose authority that fund was put 
in the bank? A. Yes, He told me it had been deposited by 

172 the Treasurer of the Modern Workmen of the World Society. 

Q. Who was the treasurer? A. Mr. Kinnear was the 
Treasurer. 

Q. But he did tell you that there was some question aliout Mr. 
Kinnear not having resigned as treasurer? A. I forget what Mr. 
Gibson told me along that line, but I got the impression that Mr. 
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Kinnear was still claiming to he Treasurer; hut, on the other hand, 
that Mr. Gibson assured me that proper papers had been presented 
in behalf of the Modern Workmen of the World Society which were 
satisfactory, and which he did not submit to me, to the effect that 
Mr. Kinnear’s removal or resignation was properly effected, and that 
Mr. Gibson was fully satisfied as to the authority of the present 
officers of the Modern Workmen of the World Society to check on 
that account. 

Q. You were the attorney advising them as to what to do, and 
yet you say that Mr. Gibson was satisfied with the authority sub¬ 
mitted to him? A. Mr. Gibson was satisfied and he never submitted 
them to me. 

Q. Did you tell him that in view of the fact that there was some 
question about the fact that Mr. Kinnear had not resigned that it 
was the duty of the bank to refuse to honor the check until that 
matter was settled? 

A. No; I did not consider that it was a duty of the bank. 

Q. You knew as a lawyer that a hank had not any right to 
173 pay over funds on the signature of a person other than one 
authorized to draw checks by the order given to the bank, 
did you not? A. No; I did not know any such thing to he true. 

Q. And your answer is the same, even when you had information 
from that officer who deposited and who had authority to withdraw, 
that he had not resigned as treasurer? A. We had no such in¬ 
formation. 

Q. Did you not just tell us that you had such information? 
A. No; I did not tell you that. 

Q. Did you not just make a statement to that effect? A. No; T 
did not. I said that Mr. Gibson had told me that there was some 
question about whether Mr. Kinnear was still treasurer or not, or 
that Mr. Kinnear was claiming that he was still treasurer and had 
not been properly removed. T said “Are you satisfied that he has 
been?’* He said “Yes/’ I did not know whether Mr. Gibson was 
making that statement after a consultation with counsel or not. It 
was entirely reasonable that Mr. Gibson had submitted these papers 
to Mr. Clarence Wilson. 

Q. Did you ask him whether lie had or not? A. No; I did not. 

Q. Did you ask him whether he had had any legal advise? 
A. No; T did not ask him because he said he was fully satisfied with 
the authority of the present organization. Those things are not 
matters which are usually submitted to the attornev of a 


174 
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hank. Every time an officer or treasurer of an organization 
which has a deposit in the bank changes it is not customary 
ubmit those papers to an attorney of the hank. 


Q. Did Mr. Gibson tell you that he had told the Auditor of this 


court and had told me and had told Mr. Eason that he would not 


permit those funds to he withdrawn until notice was given to them 
and an opportunity to appear and defend their rights? A. Abso¬ 
lutely not. That is the first time T ever heard that Mr. Gibson ever 


made such a statement. 


Q. Did you have any knowledge of a letter dated .Tune 11, 1921? 
A. I had no knowledge of that letter. 
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Q. You did not have a copy of that letter? A. No. 

Q. The letter is upon the stationery of the Takoma Park Bank, 
Takoma Park, Md.-D. C. 

“June 11, 1921. 

“Mr. J. B. Eason, Jr., 

“Washington, I). C. 

“Dear Sir: 

“We are in receipt of your letter enclosing us a copy of the records 
of the Supreme Court of the District of Columbia. 

“As soon as we can take this matter up with our attorney, we will 
advise you of our position in the matter. 

“Yours very truly, 

“W. PRESTON GIBSON, 

“Cashier.” 

175 You never saw or heard of that letter until now? A. No; 1 
did not. I think you showed it to me this morning. 

Q. I show vou a letter on the stationerv of the Takoma Park 

Bank, Takoma Park, Md.-D. C.- A. The bank is located in 

Maryland. The post office address is D. C. That is the reason for 
that. 

Q. The letter is addressed to Mr. J. B. Eason, Jr., Woodward 
Building, Washington, D. C. It is dated June 17, 1921, and reads 
as follows: 

“Dear Sir: 

“The copy of the order of the Supreme Court of the District of 
Columbia, in the matter of the Modern Workmen of the World 
Society which you sent us, has been handed to one of our attorneys, 
Mr. .T. Bond Smith. 

“Mr. Smith advises me to hold the funds of this Societv until he 

t j 

has an opportunity to look into the matter. As soon as I can get 
advice from him regarding same, will advise you further. 

“Yours verv trulv, 

“W. PRESTON GIBSON, 

“Cashier 


Did you ever see that letter? A. No. 

Q. Did you ever hear of it? A. No. 

Q. Did you advise him not to pay out the funds until you 
17(1 had an opportunity to look into the matter? A. The only 
advise I gave Mr. Gibson was contained in the letter which 
1 wrote him on the 16th of June, in which I stated that “until I 
have had an opportunity to confer with the other counsel in this 
ease and with Mr. Kinnear, whom I know opened the account'’—this 
is dated June 16th—“and until T am satisfied that the bank would 
be fully protected, you should continue to hold the account.“ 

Q. Then, you gave him no further information or advice until 
the date that he called you up and told you the check was there and 
that he was satisfied it ought to be paid, and you said you thought 
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so too? A. I did not have any occasion to give Mr. Gibson any 
further advice, although 1 did communicate to Mr. Gibson the 
substance of my conversation with Mr. Eason and the substance of 
niy conversation with Judge Norton’s office. 

Q. Had you seen the decree of the court dated Ihe lltli of May, 
1921, in this case? A. No; 1 had never seen anything except the 
order appointing tlie receiver. 

Q. Did you ask for the decree? A. No; I did not. 

Q. Did you make any investigation to examine and ascertain 
what the provisions of the decree were under which the Auditor was 
acting? A. No; 1 did not. 1 was so occupied with other duties 
that, I did not have an opportunity to do that. 

Q. Did you read any of the opinions of the Court of Appeals 
in this case in order to familiarize yourself with the 
177 facts so that you might give advice? A. No; I did not, Mr. 
Gardiner, for this reason- 

Q. T do not care anything about your reasons. A. Well, 1 want 
to make this statement on the record, and I think the Auditor is 
going to permit me to make it on the record. You are attempting 
to show that 1 have been negligent, I assume, and 1 want to explain 
so that the Auditor will understand why I did not make that 
investigation. I think that is proper, Mr. Auditor, and I would 
like to make a statement. 

The Auditor: Answer the pending question and then you can 
make an explanation afterwards. 

The Witness: I did not make such an inquiry. The reason 1 did 
not make such an inquiry was because the only question which had 
been presented to me by the Takoma Park Bank was the question 
of whether the funds should be paid to the receivers without the 
institution of ancillary proceedings in Maryland and without the 
filing of any bonds or an undertaking on the part of the receivers 
to protect the bank. I did not feel it necessary, in order to advise 
the bank in this regard, to read all of the pleadings in this matter 
which Mr. Gardiner states has been before the courts for the past 
six years, and that was the reason I did not do so. At the time Mr. 
Gibson stated that the account had been checked on and that a check 


had been presented by the Modern Workmen of the World Society, 
which he was satisfied was a proper check, signed by the proper 
officers of the company who had presented duly certified 
178 credentials showing that they were proper officers, 1 advised 
Mr. Gibson that the check should be paid, unless he had had 
some stipulation that the funds would be held intact. He said 
that he had no such stipulation, and I told him that the check should 
he honored. Obviously T had no opportunity to read all of the 
papers in this case during the time I was talking with Mr. Gibson 
over the telephone, and T would like the record to show plainly that 
the first time I was ever questioned in regard to honoring the check 
on this account was when Mr. Gibson called me up and told me that 
the check was there and told me that he was about to pay it. 

Mr. Gardiner: Have you finished. 

The Witness: Yes. 
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By Mr. Gardiner: 

Q. Did not Mr. Eason explain to you when he was in your office 
the first time the provisions of the decree of May 11, 1921? A. Not 
that 1 can recall. 

Q. He said nothing about them? A. 1 would not swear that he 
said nothing about them, but 1 do not recall that he said anything 
about the decree. 

Q. Have you any recollection of the subject? A. I have none. 

Q. Then, you do not know whether he did or did not, do you? 
A. No, sir; I could not say. 

Q. When Judge Norton’s assistant told you that this Modern 
Workmen of the World Society was not a party to this cause 

179 and had endeavored to be made a party and was refused, did 
you make any investigation to ascertain the truth or falsity 

of that? A. Yes; I questioned Mr. Eason, and Mr. Eason told me 
it was true, that they had asked to he made a party and that they 
had not been. 

Q. Did he not tell you that the court had refused to permit them 
because the court had said that they had no right? A. I want to be 
fair to Mr. Eason, but 1 frankly cannot recall that Mr. Eason stated 
why they were not made a part of this, nor do 1 know that 1 pressed 
the question. 

Q. Were you interested in that in any way? A. As attorney for 
the bank I was not interested. 

Q. You did not know that the Court of Appeals had said in 

refusing to permit them to be made parties, this- A. I did not 

know that the Court of Appeals ever uttered anything on the 
subject. 

Q. (Continuing:) —“It appears by reference to our former 
opinion that the Royal Insurance Company had taken over the lia¬ 
bilities of the Modern Workmen of the World to its policy holders, 
and the Modern Workmen of the World had accepted the transfer 
and fully retired from the business. We there directed the appoint¬ 
ment of a receiver for the Royal Insurance Company,’ and further 
ordered ‘that Masters and Kinnear deliver to him the assets of the 
Royal Insurance Company derived from the Modern Workmen of 
the World, as shown in the Auditor’s report.’ 

“It is unnecessary to consider appellant Modern W orkmen 

180 of the World Society, since it was incorporated after the 
original suit was begun as a sort ol holding company for the 

Modern Workmen of the World. Indeed, counsel for appellant so 
treats these corporations in his brief, where he says: ‘It would seem 
apparent that the Modern Workmen of the World and the Modern 
Workmen of the World Society, which are the same thing, should be 
allowed to become parties to the suit.’ In other words, the Modern 
Workmen of the World Society, having been incorporated to take 
over the assets and liabilities of the Modern Workmen of the World, 
would possess no greater right than the original corporation.” 
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Had you read that, would you have authorized the payment of 
this fund? Q. Had 1 read that, 1 would have seen that—well, I 
think that is a rather unfair question to ask, Mr. Gardiner. I can¬ 
not say frankly whether I would have authorized them to pay this 
fund or not after reading that. 1 would have considered it very 
carefully and would have gone hack and read the entire opinion 
and familiarized myself with the case, and that would have recalled 
— to my attention, I think, although I was taking the position that 
the hank, on the other hand, might he rendering itself liable to a suit 
for damages in the event that this check was properly drawn by the 
proper officers of the Modern Workmen of the World Society, and 
particularly because of my conversation with Mr. Eason, from which 
I got the very decided impression that it was just as convenient to 
you gentlemen to institute one ancillary proceeding as two. And 
I am verv frank to sav that when Mr. Gibson told me that these 
funds were to be transferred to Virginia and also told me 
181 that Judge Norton’s otfice had told him that other funds 
of the same society were in Virginia, I assumed that it would 
he satisfactory to you gentlemen to institute one ancillary proceed¬ 
ing instead of two in order to get the funds. 

The Auditor: Were you aware of the fact that the funds were 
taken out of this jurisdiction without any ancillary proceedings? 

The Witness: No, sir; I was not. Mr. Auditor. I had no knowl¬ 
edge whatever of the circumstances under which these funds left the 
jurisdiction, and T have not at the present time. 


By Mr. Gardiner: 

Q. Did you make any inquiry? A. No; I did not. 

Q. Did it occur to you that you might make an inquiry to find 
that out? A. No; the funds on deposit had been accepted by the 
bank. 

Q. You knew Mr. Kinnear and had know him all vour life. 
A. Yes. 

Q. Why did you not call Mr. Kinnear and ask him about this 
matter? A. I think I suggested calling Mr. Kinnear to Mr. Gibson 
and he said that Judge Norton knew all about it. 

Q. Judge Norton’s assistant advised you that they had applied to 
be made parties to the suit and had been refused. Why did not you 
as a lawyer go and read the opinion to ascertain the facts for 
182 yourself? A. Because that was confirmed by Mr. Eason. 

Q. But would you not want to know why they had been t 
refused? A. Well, I might want to know if \ had any definite 
amount of time to spend on one of these cases. 

Q. Did not Mr. Eason in your office sav to you, in telling you of 
the fact that they had attempted to be made parties and were refused, 
that the reason they were refused was that the Modern Workmen 
of the World Society was a creature of Masters and Kinnear, and 
that it was practically a theft, using his exact language? A. No; 
I cannot recall that he said there had been any theft involved. 1 
do recall Mr. Eason using the words “creature of Masters and 
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Kinnear.” I recall that he said something of that sort, but I do 
not think he said that in connection with his explanation as to 
why the court refused to allow the Society to he made parties to this 
suit. 

Q. Now, let me see. Here is a case where you had known Mr. 
.T. B. Kinnear since vou were about four years old. Mr. J. B. 
Kinnear had deposited in your hank as treasurer of a certain com¬ 
pany certain funds, aggregating over $2,500. You had knowledge 
of the fact that there was some question about the legality or the 
right of someone else to draw those funds, in view of the fact that 
Mr. Kinnear was still the treasurer and had not resigned? A. No; 
I did not know that. 

Q, Let me finish my question. A. That is unfair. What 
183 is the use of making a statement that is obviously not in 
accordance with the facts? 

Q. If I am not fair. 1 think the Auditor will correct me. 

(At the request of Mr. Gardiner, the last preceding question was 
repeated by the Reporter as above recorded.) 

The Witness: Answering that last clause of the question, I had 
no such knowledge. 

Mr. Gardiner: Mr. Auditor, he said today that Mr. Gibson told 
him that they were questioned; that Mr. Kinnear had questioned the 
right of someone else to act because he had not resigned, but that 
he, Gibson, had satisfied himself that someone else had the authority. 

The Witness: That is the basis for it. 

Mr. Gardiner: I submit that that is perfectly fair. 

The witness: I had no doubt as to the fact that Mr. Kinnear was 
not the treasurer and is not at present the treasurer of the Society. 

Bv Mr. Gardiner: 

Q. You had no doubt of it? A. I had no doubt of it. 

Q. Where did you get that from? A. I got it because of Mr. 
Gibson’s assurance that dulv certified minutes or credentials of 
some kind had been presented to him and filed with the bank, 
showing that Mr. Kinnear’s incumbency as treasurer of the Society 
had ceased and that a new treasurer had been appointed. 

Q. You thought that was sufficient, in view of the fact that Mr. 

Kinnear had stated that he had not resigned? A. I did not 
18314 know that Mr. Kinnear had stated that he had not resigned. 

I did not intend to say that. 

Q. What did you intend to say? A. I intended to say that Mr. 
Gibson had told me frankly that Mr. Kinnear was badly seared of 
contempt proceedings in the District, and that he did not think 
what Mr. Kinnear said about it would be his own opinion; that he 
might be intimidated by contempt proceedings. 

Q. Did you investigate to find out what those contempt proceed¬ 
ings were? A. No; I did not. I knew that Mr. Gibson had been 
threatened with contempt proceedings at the time he refused to turn 
over this monev when the order was first served on him. 
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Q. Now, I repeat my question in this form—T want to be fair to 
you. Here is a ease where Mr. .1. P>. Kin near, who had been known 

to vou sinee vou were four years old- A. What materiality has 

that? I had never discussed this ease with Mr. Kinnear up to the 
present time. 

Q. (Continuing:) —had deposited in a hank, of which you were 
an attorney, some $2,500 or upwards; that Mr. Kinnear had said 
that he had not resigned as treasurer. A. I did not know that. 

Q. And that you- A. If you impute this knowledge to me I 

object to the question. My time is of some value. I have to get 
this four o’clock train to New York, and 1 do not want to have this 
record filled with a lot of misstatements of facts, whether it is de¬ 
liberate or not. 

184 Q. (Continuing:) —and that you had been advised by 

Mr. Gibson- A. I will not answer the question. In the 

first place, so far as it is material and accurate, it has been answered 
in mv earlier testimony. 

c- • 

Q. (Continuing.) —and that Mr. Gibson had advised you that 
Mr. Kinnear had said that he had not resigned as treasurer; that a 
decree of the court appointing two members of the bar, or two 
gentlemen, had been sent to the bank, which decree had provided, 
“that they after giving bond of $5,000 were authorized and directed 
to collect from the bank this fund,” to the credit of this corporation, 
in whose name it was there on deposit; that you talked with Mr. 
Eason, one of the receivers, and that you have a recollection, after 
your recollection was refreshed, that he said to you that the court 
said something about the Modern Workmen of the World Society 
being the creature of Masters and Kinnear; that you called up Judge 
Norton’s office and talked to Judge Norton’s assistant, a Mr. Garner, 
whose name, I believe you afterwards gave us as Mr. Noel Garner, 
who told you that the company, the Modem Workmen of the World 
Society, the name of the company that had this deposit in your bank, 
had attempted to become a party to the proceedings, but was denied 
such right by the court; that without any other investigaion or in¬ 
quiry on your part, the cashier of the bank called you up and told 
you that a check had been presented by the Modern Workmen of 
the W orld Society and satisfied you by his talk that it was proper to 
pay it, and you told him that you thought he ought to pay it, 

185 is or is not that the case? A. No. 

Q. In what respect is it not the case? A. I refuse to con¬ 
tinue to pad up this record with statements of that kind. My 
answers are perfectly plain, and the question which I warned Mr. 
Gardiner at the time did not correctly state the facts shows on its 
face wherein it differs from my testimony. 

Mr. Gardiner: Now, I ask whether that question shall or shall 
not be answered, Mr. Auditor. 

The Auditor: The question must be answered, Mr. Smith, and be¬ 
ing on the witness stand do not argue with the attorney in any 
future matters. The Auditor will protect you in the matter of the 
proper answers to the questions, but many of them admit of a clear, 
terse answer. It might simplify matters if the questions be pro- 
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pounded in the singular rather than in the plural form in which von 
have asked them, Mr. Gardiner. 

Mr. Gardiner: I have asked them in the singular form, as you 
have noticed, and as the answers were so long I put this in a concrete 
form to get an answer and then let him correct it in any respect 
that ho desired. 

The Witness: Mr. Auditor, T do not want to make it appear 
that I am refusing to answer any questions, but T think Mr. 
Gardiner will agree with me that before I am required to answer a 
question of that length T ought to certainly have the question before 
me, and I would like very much if the Reporter could writ the ques¬ 
tion out, and 1 will try to answer it. I know it states facts 
186 that are incorrectly stated. 

Mr. Mr. Gardiner: I)o I understand that vou are unable to 
carry that question in your mind? 

The Witness: Yes. 

Mr. Gardiner: I take it that the reporter can read it very easily, 
leaving out the interruptions. 

The Witness: I ask that it be read one question at. a time, as it 
includes a great many questions. 

(The Reporter thereupon repeated the question in sections and 
the witness answered section by section as follows.) 


“Q. Now, I reapeat my question in this form—T want to be fair 
to you: Here is a case where Mr. .T. P>. Kinnear, who had been known 
to you since you were four years old, had deposited in a bank, of 
which you were an attorney, some $2,500 or upwards; that Mr. 
Kinnear had said that he had not resigned as treasurer." 

The Witness: Answering the portion- 

Mr. Gardiner: T submit that he should answer the question as I 
have propounded it in its concrete form, and then he has a right to 
go back and have it pointed out in any respect he pleases. 

The Auditor: It is a double-barrelled question, you will admit 
that; and I think we can make better progress by letting the witness 
answer the questions as they seem clear and definite to him. 

The Witness: The first two clauses, Mr. Auditor, in the question, 
are true; I have known Mr. Kinnear since I was four veal's old, 
although I have never discussed this case with him, directly or 
187 indirectly. 1 was advised that Mr. Kinnear as Treasurer of 
the Modern Workmen of the World Society had made a de¬ 
posit in the Takoma Park Bank, of which I am an attorney, amount¬ 
ing to upwards of $2,000, the account being in the name of the 
Modern Workmen of the World Society. 

The Reporter: “Q. (continued). —and that Mr. Gibson had ad¬ 
vised you that Mr. Kinnear had said that he had not resigned as 
Treasurer; that a decree of the court appointing two members of the 
bar, or two gentlemen, had been sent to the bank, which decree had 
provided, ‘that they after giving bond of $5,000 were authorized and 
directed to collect from the bank this fund/ to the credit of this cor¬ 
poration, in whose name it was there on deposit.” 

7—3779a 





98 S. J. MASTERS ET AL. VS. C. A. HARTMANN ET At. 

The Witness: T do not know whether Mr. Kinnear ever told anyone 
that he had not resigned as Treasurer. He eertainly never told me 
because T had no conversation with Mr. Kinnear. If he told Mr. 
Gibson, so far as I know at the present time, Mr. Gibson never so 
advised me, although I recall generally that Mr. Gibson did indicate 
to me that Mr. Kinnear had indicated, either directly or indirectly, 
that there was some irregularity in the question of his removal. Mr. 
Kinnear also indicated to me at that time that he did not believe that 
Mr. Kinnear's views on this question were of particular weight, be¬ 
cause he felt that Mr. Kinnear was being intimidated by contempt 
proceedings in the District Courts. 

I knew that the Takoma Park Bank had been served with a certi¬ 
fied copy of such decree, but at the moment when I talked with Mr. 
Gibson on the telephone I do not know that it had occurred 

188 to me that the Modern Workmen of the World Society was 
named specifically in the decree. I did recall at that time 

that the Modern Workmen of the World Society had asked to be 
made a party to the proceedings and that it was advised by both 
Judge Norton’s office and Mr. Eason that such request had been 
refused. 

The Reporter: “Q. (continued). —that you talked with Mr. 
Eason, one of the receivers, and that you have a recollection, after 
your recollection was refreshed, that he said to you that the court 
said something about the Modern Workmen of the World Society 
being the creature of Masters and Kinnear.” 

The Witness: I do not recall that Mr. Eason ever attributed the 
words “creature of Masters and Kinnear” to the court. My impres¬ 
sion is that Mr. Eason was using this phraseology himself to desig¬ 
nate the Modern Workmen of the World Society. 

The Reporter: “Q. (continued). —that you called up Judge Nor¬ 
ton’s office and talked to Judge Norton’s assistant, a Mr. Garner, 
whose name, I believe you afterwards gave us as Mr. Noel Garner, 
who told you that the company, the Modern Workmen of the World 
Society, the name of the company that had this deposit in your bank, 
had attempted to become a party to the proceedings, but was denied 
such right by the court; that without any further investigation or 
inquiry on your part the cashier of the bank called you up and told 
you that a check had been presented by the Modern Workmen of the 
World Society and satisfied you by his talk that it was proper to pay 
it, ancl you told him that you thought he ought to pay it. 

189 Is or is not that the case?” 

The Witness: Answering the first clause just read by sten¬ 
ographer, I was advised by Judge Norton’s assistant, Mr. Noel Garner, 
that the funds on deposit in the Takoma Park Bank were in no wise 
involved in the litigation in the District Courts, and that the Modern 
Workmen of the World and the Modern Workmen of the World So¬ 
ciety were two separate and distinct corporations, one organized un¬ 
der the West Virginia laws and one under the laws, as T recall it, of 
the State of Delaware. 

Answering the last clause of the question, up to the time when Mr. 
Gibson, the Cashier of the bank, telephoned me that these funds 
had actually been checked on the question of whether or not the bank 
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should honor such a check had not been presented to me as attorney 
for the bank, directly or indirectly; and, in fact, had never been dis¬ 
cussed. As I have already testified, it was mv understanding, based 
on my conversations with Mr. Gibson and Judge Norton’s office, and 
with Mr. Eason, that the funds were not to be checked on. When 
I was advised that the checks in proper form, signed by the proper 
officers of the Modern Workmen of the World Society, had been 
presented in due course of business to the Takoma Park Bank for 
payment, I had no opportunity to make any further inquiry into the 
facts involved, but my advice was requested immediately as to 
whether the check should be paid. I asked Mr. Gibson if he were 
satisfied that the check was properly drawn, and he assured me that 
he was so satisfied, that the check should be honored in view of the 
fact that the bank might otherwise subject itself to a damage 

190 suit because no ancillary proceedings had been filed in the 
State of Maryland. 

Mr. Gardiner: I will ask you one further question and then you 
want to catch the four o’clock train. 

The Witness: I shall be glad to come back at any time. 

By Mr. Gardiner : 

Q. You said that you did not have before you this order of Judge 
Stafford’s at the time you were talking with him and it did not 
occur to you, or you did not think of the language “Modern Work¬ 
men of the World Society’’ therein? A. Yes. 

Q. You find upon examining it that it has such language? A. 
Yes. 

Q. And you had that in your possession? A. I had it in my pos¬ 
session, yes. 

Q. And you read it? A. I read it, Mr. Gardiner, for the purpose 
only of determining whether or not the Takoma Park Bank would 
be authorized or protected in making a payment of these funds to. 
the receivers. 

Q. Then, you read it for only one purpose? A. For only one 
purpose. 

Q. It is your custom, is it, to read them for the only purpose for 
which you read them and for no other? A. You know sometimes 
as an attorney you read things casually and sometimes very thor¬ 
oughly. 

Q. Did you read that casually? A. T read that casually as my 
opinion was requested only on the point of turning these 

191 funds over to the receivers. 

The Auditor: Mr. Smith, on Thursday, June 9, at 12:50 p. 
m., Mr. William Preston Gibson, Cashier of the Takoma Park Bank, 
advised the Auditor by telephone that the deposit to the credit of the 
Modern Workmen of the World Society was $2,588.67 on the day 
and at the hour specified; furthermore, Mr. Gibson, the aforesaid 
Cashier, stated that he would at once notify the parties in Alexandria 
who withdrew the books and records from the vault of the aforesaid 
bank that no checks against that account would be honored from any 
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source until the aforesaid Cashier was advised as to the legal status 

of these matters; . 

Now, will you be prepared; at the next hearing, to testify whether 
or not from such information as you can gather that Mr. Gibson 
carried out his clear and specific promise that he made to the Auditor 
in that regard? 

The Witness: 1 will try to bear that in mind, but 1 assume that 
while I am in New York Mr. Gibson will appear here and testify, 
lie has been subpoenaed, I understand. 

Mr. Gardiner: He has been subpoenaed for tomorrow. 

The Witness: Of course, j have no knowledge, Mr. Auditor, of 
whether Mr. Gil>son notified these parties in Alexandria that he 
Would not honor the check unless advised. 1 can get that informa¬ 
tion for you, but it can he so easily gotten from Mr. Gibson, who, I 
understand, ’is going to testify tomorrow. I can say that 1 did not, 
know that Mr. Gibson had ever agreed to notify these people ill 
Alexandria, although i understood from Nil*. Gil>son that these 
parties would not check on the account. I thought that that 

192 was purely a voluntary arrangement, 

(Thereupon, at 3.50 o’clock p. m., an adjournment was taken 
until 1.30 o’clock p. m., Friday, July 15, 1921.) 

193 In the Supreme Court of the District ot Columbia. 

Equity. No. 30946. 

In re Hartmann 


vs. 

Masters and Kinnear et al. 

Washington, D. C., 

Friday, July 15, 1921. 

Met, pursuant to adjournment, at 1.30 o’clock p. m., on the abo\e 
date. 

Appearances: 

W. Gwynn Gardiner, Esq., on behalf of the plaintiff. 

Mr. Alfred M. Schwartz, representing Wilton J. Lambert, Esq., on 

behalf of the defendant. 

J. B. Eason, Jr., Receiver of the Court. 

Mr John B. Kinnear, one of the defendants in proper person. 
Mr. Samuel J. Masters, one of the defendants in proper person. 

H. Bion Cohill, Esq., Plaintiff. 

Mr. Francis R. Hughes. 

Dr. Frank T. Evans, one of the defendants in proper person. 
The Auditor: Are the parties ready to proceed in this cause? 

Mr. Gardiner: I am ready on behalf of the plaintiff. I have a 
subpoena for Mr. Gibson. If he is here- 
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Mr. Gibson: Yes, sir; I am here. 

194 Mr. Gardiner: I would like to have him sworn and ex¬ 
amined. 

W. Preston Gibson, a witness of lawful age, called by and on 
behalf of the petitioners, having been first duly sworn, testified as 
follows: 

Direct examination. 

By Mr. Gardiner: 

Q. Mr. Gibson, will you give vour full name, please? A. W. 
Preston Gibson. 

Q. What connection have you with the North Takoma Bank? 
A. Cashier. 

Q. How long have you been so employed? A. Since October 1st, 
1917. 

Q. Had you any banking experience before that? A. Twenty 
years. 

Q. In what bank and where? A. I was Assistant Cashier of the 
People’s National Bank of Leesburg and Cashier of the Farmers’ and 
Merchants’ Bank and Trust Company of Leesburg. I came from 
there here. 

Q. Are you acquainted with Mr. John B. Kinnear, the gentle¬ 
man sitting at my left? A. Yes, sir. 

Q. How long have you known him? A. I think since last fall, 
perhaps about September. 

Q. Are you acquainted with Mr. .1. K. M. Norton, of Alexandria, 
Virginia? A. Yes, sir. 

Q. How long have you known him? A. About ten years. 

195 Q. Have you at any time had any business relations with 
him prior to September, 1920? A. No, sir. 

Q. Do you know Mr. H. Noel Garner, of Alexandria, Va.? A. 
Yes, sir. 

Q. How long have you known him? A. I suppose the same 
length of time. 

Q. Do you know Mr. J. William May, of Alexandria, Va.? 
A. Yes, sir. 

Q. How long have you known him? A. I suppose the same 
length of time. 

Q. Do you know Mr. Francis R. Hughes? A. No, sir. 

Q. I believe, according to the testimony here, that there was an 
account in your bank in the name of the Modern Workmen of the 
World Society. Is that correct? A. Yes, sir. 

Q. When was it put there and who put it there? A. I am not 
sure, but I think it was in September, 1920, opened up by Mr. 
J. B. Kinnear, either as Treasurer or Chief Scribe, I do not remem¬ 
ber which. 

Q. For the record may I ask you to tell the Auditor what is 
required in your bank when a new account is opened with reference 
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to the authority of withdrawing the same or any portion thcicof. 
A. We do not have any speeial authority in that respect. We recog¬ 
nized the authority of Mr. Kinnear. This account was opened by 
him and the deposits were made by him or through an agent 
196 of his, and his was the ony ofheial signature we had on the 
card at that time. The deposits were subject to his with- 

d rawal 

Q. Up to what time was his the only official card name that you 
had on the card for withdrawal? A. I think it was May 24th of 

this vear. 1 am not positive of that. 

Q/ Will vou tell me. if you will, please, sir, whose name you then 
had in addition to Mr. Kinnear’s and the circumstances under 
which his name was put on the card? A. I did not have Mr. 
Kinnear’s at that time. A paper was served on me of what was sup¬ 
posed to be a meeting of the Modern Workmen of the World Society 
held in Alexandria. The paper was signed by Mr. Garner, Mr. May. 
and 1 think Mr. Thomas, in which it was stated that they had called 
a meeting and that at that meeting the resignation of Mr. Kinnear 
as Treasurer was accepted and Mr. Thomas was appointed in his 

place. 

Q. I show you a paper, which was on the 10th of June, 1921, 
delivered to the Auditor, coming, as I understand, from you, headed 
“Equity 30,946,” that being put in by the Auditor and I believe 
in the handwriting of the Auditor. I ask you to examine that 
paper and state whether or not that is the paper that you just re¬ 
ferred to as having been served on vour bank. The paper referred 
to is headed “At a special meeting of the Board of Directors of the 
Modern Workmen of the World Society, held in the city of Alex¬ 
andria, Virginia, at four o’clock p. m., May 20, 1921, after 
197 due notice of the meeting to each Director.” A. There 
were only present at that meeting these three men. 

Q. Will vou examine that and state whether or not that is the 
paper vou just referred to? A. It is similar to that paper, sir. 

Q. Is that the paper that you sent to the Auditor of this court? 
A. Well, I do not know whether I sent this paper or not. Someone 
requested us to make a copy of that paper, and I requested the ste¬ 
nographer to make a copy ol it and forward it. I did not read it 
after the copy was made, but to the best of my knowledge this 
identically is the same as the original that we have on file. 

The Auditor: The original is not in your possession here this 
morning? 

The Witness: I did not bring it with me, no, sir. It is at the 
bank. 


By Mr. Gardiner: 

Q. I wish you would examine that and read it very carefully and 
state whether or not that is, in your opinion, a correct copy of the 
original which is in your possession? A. Well, I cannot tell you 
that. I would not attempt to tell you. 
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Q. Will you read it and give us your best judgment? A. I can 
read this, but I could not tell you whether it is a copy of that paper 
or not because I do not commit those things to memory. I 

198 read that paper over and I requested the stenographer to 
make a copy of that paper, but I would not get on the stand 

and say that this is an identical copy of that paper. I could not 
do it. 

Q. Did not the Auditor of this court request you over the tele¬ 
phone to make and send to him a copy of that paper? A. He did. 
Q. Did you tell him that you would? A. I did. 

Q. And then do I understand that after his request that you made 
it and send it to him and your promise that you would do so you 
directed someone in your office to make it, but made no comparison 
or examination to ascertain whether the paper which you did send 
to him was a correct copy of the paper which you had in your 
possession? A. I left that to the stenographer. She copied it off, and 
she is very accurate, and I presume it is the same as the paper we 
have on file. 

Q. Did you send it to the Auditor or did she? A. She mailed it. 
Q. After receiving notice of this paper, which I take it was after 
May 20, 1921, because that is the date of the paper itself—or did 
you receive it before that date? A. What paper is that? 

Q. The resolution. A. We received it after the date of that 
paper. 

Q. Can you give us, approximately, when after that date? A. No, 
sir. 

199 Q. Was it the day after? A. I should imagine it was 
several days after. 

Q. You should imagine it was several days after the 20th? 
A. Yes, sir. 

Q. Upon receipt of that paper what did you do with reference to 
moneys in that account? A. I did not do anything at that time. 
I asked him some questions about it. 

Q. You asked whom? A. Mr. Garner and Mr. Thomas. 

Q. Mr. Garner and Mr. Thomas presented this paper to you. 
A. Yes, sir. 

Q. At your bank? A. Yes, sir. 

Q. What took place between you and them? What was the 
conversation? A. I asked them about this account. 

Q. Not about it; what did you say to them? We want the con¬ 
versation as nearly as you can give it to us. A. He served this paper 
on me and told me that Mr. Kinnear had been relieved as Treasurer 
and Mr. Thomas had been elected at this board meeting, and that 
they wished us to have this account placed in the name of the 
Modern Workmen of the World Society as Thomas—1 think his 
initials are R. T.—I am not positive—as Chief Scribe; and that they 
did not know—for the time being he would leave the account 

200 there, but that they were going to transfer all future business 
to the Citizen’s National Bank of Alexandria. Well, per¬ 
fectly naturally, I told him I was sorry to see him take Mr. Kinnear 
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out; that it was a very nice account, and we did not want to lose it. 
And he said that it might be possible that they would not check on 
it at all. That is where the matter rested, and the account was 
transferred over. 

Q It was transferred? What was done and who did it? A. It 
was transferred. 

Q. You say “transferred.” Will you let the record show what was 
actually done? A. In other words, the account had been standing 
under the head of Mr. Kinnear as Treasurer. It was put under the 
head of Mr. Thomas as Treasurer or Chief Scribe, I don’t remember 
which. 

Q. Were any signature cards required of Mr. Thomas? A. Mr. 
Thomas signed a signature card and left it on file. 

Q. At that time? A. Yes, sir. 

Q, At whose request was that done? A. The card? That was 
done at my request. I asked Mr. Thomas to sign that card. 

Q. What else, if anything, took place at that time between you? 
A. I do not think anything else happened at that time. 

Q. Was that the first time that you had any knowledge of these 
gentlemen being identified with the Company? A. Yes, sir. 

201 Q. After that or before that had you seen Mr. Kinnear 
and talked with him about this account and the probability 

of its being transferred? A. No; I never did. 

Q, You say you never did. Did any of the officers of the bank 
that you know of? A. I could not answer as to that. They left the 
books down there in the vault and the mail accumulated there, and 
T did not understand why it was still there, and I asked the Assistant 
Cashier what was to be done with the mail. He said that there were 
some arrangements being made—or perhaps he did not know—that 
we were requested to hold the mail for the time being. 

Q Who requested you to hold the mail? A. I understood from 
him that he said Mr. Kinnear. 

Q Mr Kinnear had requested you to hold the mail for the time 
being? A. Not me; my assistant cashier. 

Q What is his name? A. R. C. Lydane. 

Q. Where does lie live? A. In Takoma Park, Maryland 
Q. What relation is he to the Mr. Lydane in the Federal National 
Bank? A. A brother. 

Q. Then, Mr. Kinnear did not talk to you about it? A. No, sir. 
Q And all you know about it is what Mr. Lydane told 

202 you? A. Yes, sir. 

Q. You at no time talked with Mr. Kinnear, then? 
A. No, sir. 

Q. Since or before? A. I said something to him about it since. 
Q,. M hat did you say to him about it since, and when and where? 
A I do not think T said anything to Mr. Kinnear until after the 
deposits, I believe, were transferred over to Mr. Thomas. T told 
hint that 1 was sorry that they were transferred over and that Mr. 
Garner promised to leave an account there if he could possibly do it. 
He was not sure that he could do it. But he was going to do it if he 
could, and I think that was all. 
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Q. What did Mr. Kinnear say ? A. I don’t just remember what 
he did say. 

Q Did he make any reply? A. I cannot recall that he did. 

Q. You spoke of the books being there. You were keeping those 
books there in the vault. What became of the books? A. They 
were turned over to Mr. Thomas. 

Q. When? A. At the same time that those papers were served 
on us. 

(J. Mr. Thomas and who? A. Mr. Garner. 

Q. Did they say at whose instance or request this was done? 
A. He said they had been requested by Judge Norton to 

203 come over there and get those papers and books. 

Q. And transfer the account? A. And transfer the 

account. 

Q. Did it occur to you to get in touch with Mr. Kinnear and ask 
him about this resignation? A. No; it did not. 

Q. It did not occur to you? A. No. 

Q. Did you know, as a matter of fact, that that resolution did not 
contain the fact—I will read it to vou. 

“The resignation of Companion John B. Kinnear as Chief Scribe 
was presented to the meeting and after some discussion was, on 
motion of Companion May, seconded by Companion Hughes, ac¬ 
cepted.” 

Did you know, as a matter of fact, that Mr. Kinnear did not 
tender his resignation, and that no authority was vested in anybody 
to accept it? A. No; I did not know that. 

Q. It did not occur to you to find out from Mr. Kinnear, the only 
man you knew in connection with the transaction at all, as to what 
the facts were with reference to this account before exchanging it 
and before paying the money out, although you had had fifteen 
years’ experience as a banker. A. No, because I knew Mr. Garner, 
and I did not suppose that Mr. Garner would have served anything 
on me of that nature that was not perfectly legitimate. 

204 Q. Let me read you the sworn testimony of Mr. Kinnear 
given before the Auditor in this case on the 15th of June, 

instant. Mr. Kinnear testified that he had notice, signed by Mr. 
H. Noel Garner, that there would be a meeting in Alexandria, and 
the letter is in evidence. It reads: 

“Law Office of J. K. M. Norton, 

128 S. Fairfax Street, 

“Alexandria, Virginia. 

“J. B. Kinnear, Esq., 

District National Bank Building, 

Washington, D. C. 

Dear Companion : 

“There will be an important meeting of the Board of Directors of 
the Modern Workmen of the World Society at four o’clock p. m., 
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Friday evening, May 20, 1921, at 

andria, Virginia. 

“Yerv tmlv yours, 

« • • 


128 South Fairfax Street, Alex- 

“II. NOEL GARNER, 

Chief Workman 


He testified that he saw nothing in connection with the meeting, 
but that he answered it thus: 


“Judge J. K. M. Norton, 

128 South Fairfax Street, 

Alexandria, Ya. 

Dear Judge: 

“I am this day in receipt of a communication from II. Noel 
Garner, Chief Workman of the Modern Workmen of the World 
Society advising me that he has called a special meeting of the Board 
of Directors to convene in his office at four o’clock p. m. on May 
20th, 1921. 

“In view of the fact that the court in this jurisdiction has rendered 
a decree which restrains me from further participation in the affairs 
of said society, I do not feel that I am at liberty to attend the meeting, 
nor do I feel that such action on my part would be treating 
205 the order of the court in this jurisdiction with proper respect. 

“I therefore most respectfully decline to attend or to have 
anv connection whatsoever, either direetlv or indirectly, with the 
meeting he has called. 

“My only wish is that whatever the Board, in its wisdom may take 

will be for the best interests of the members who have paid their 

money in the Societv for vears and are now too old to obtain insur- 
«. %, «/ 

anee elsewhere. 

“Every move I have made has been what I honestly believed for 
their best interests, but now I am at the end of mv row and I bow 
to the will of the court with the hope that whatever is done bv the 
Board will gain for the members the best results.” 


Then, he testilied that he did not resign; that he did not suggest 
resigning; that he did not offer to resign, orally or in writing, nor 
did he tender any resignation in writing, nor did he suggest to Judge 
Norton or Mr. Garner or anybody else that he intended to resign or 
wished to resign or would resign. Would you, as cashier with your 
experience, have paid that fund out of your bank and transferred 
that account had you had knowledge of that fact? A. Well, that is 
a difficult problem. You see, 1 had no idea that Mr. Kinnear had 
resigned. I asked the question, and they said that he had resigned. 
It looks like they evidently at the meeting of the Board just voted 
Mr. Kinnear out, whether he had resigned or not, but 1 did not look 
at it that way; I thought he had resigned, and it was perfectly 
straight and legitimate. 

206 Q. It never occurred to you to telephone Mr. Kinnear? 

You knew that he had a telephone, did you not? A. I do 
not believe I have ever telephoned to Mr. Kinnear. 
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Q. You knew that Mr. Kinnear had a telephone in the District 
National Bank Building? A. 1 did not know very much about it. 

Q. Did he not have his address on the card which bore his signa¬ 
ture and which was at the bank for authority for withdrawing the 
money? A. No; I do not think so. 

Q. Did he have his telephone on the card? A. Oh, I suppose I 
could have found his telephone number if 1 had looked it up, but I 
did not see the wisdom at that time of doing it. 

Q. You did not think, after fifteen or twenty years’ experience as 
a banker, that it was necessary to call up the man, the^ only man, 
that vou knew in connection with the deposit of over $2,500 to as¬ 
certain the facts before paving the money out or transferring the 
account? A. I know Mr. May very well and Mr. Garner, and l did 
not suppose that they would sign that paper under the official seal 
there if it was not a true copy of the minutes. 

Q. Did you not understand that there was some question about 

Kinnear’s resignation? A. No. 

q You never heard anything of the sort? A. I did not know 
whether he was going to resign or not, 

207 Q. You never heard anything of the sort? A. As I told 
you a while ago, the first intimation I had of any change was 
about two weeks before it happened, when the mail was held up. 

Q. My question is, did you at any time understand from anyone 
that the question of Mr. Kinnear’s resignation was in question/ A. 
No; I told you l did not. 1 did not know anything about il until 

they served those papers on me. . 

Q. Did you ever tell anyone that the question of the resignation of 
Mr. Kinnear was in question? A. If I did not know anything 
about it, how could 1 tell anyone about it/ 1 said I did not know 
anything about it until the papers were served on me. 

Q. Your attorney testifying here yesterday testified that you told 
him there was some question about the resignation of Mr. Kinnear. 
A. He misunderstood. I did not know anything about the resigna¬ 
tion of Mr. Kinnear until those papers were served on me by Mr. 
Garner. 

Q. Did you or not so tell him? A. 1 do not remember telling 
him that at all, that about the question of Mr. Kennear contemplat¬ 
ing resigning. 

Q. My question was did you tell him that there w’as some ques¬ 
tion about the resignation of Mr. Kinnear/ A. I do not know, 
do not remember of ever telling him that 1 thought Mr. Ivinneai 
was going to resign, because 1 did not know anything about 
208 it until these papers were served on me by Mr. Garner. If 
you mean before that time, 1 did not know’ it. 

Q. I believe I asked you a moment ago whether you had at any 
time up to this time heard of it, and you said no. A. I p until this 
time? Up until the time the papers were served on me by Mr. 

Garner is what 1 have referenee to. 

Q. Did you at any time up to this time have knowledge, either by 
being told or otherwise, that the question of the resignation ot Mr. 
Kinnear from this society was in question? A. No. 1 thought he 
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had sent in his resignation at this meeting and that he had properly 
resigned. 

Q. Did you tell your attorney, Mr. J. Bond Smith, that the ques¬ 
tion of the resignation of Mr. Kinnear was in question? A. Just 
what do you mean by that? 

Q. I mean exactly what 1 say. A. I do not understand your 
motive there. 

Q. It is not a question of motive; it is a question of the English 
language. A. I do not understand it, I am trying to give you the 
facts as I know them, and that is all I can give you. 

(The reporter thereupon repeated the question as follows: 

“Q. Did you tell your attorney, Mr. J. Bond Smith, that the ques¬ 
tion of the resignation of Mr. Kinnear was in question?”) 

A. I cannot figure that out. I do not know just what you mean 
bv that. 

209 Mr. Gardiner: 1 submit, Mr. Auditor, that the question 
is perfectly plain. 

The Witness: I do not understand, Mr. Auditor, what he is 
driving at. 

(After a brief explanation of the record the following occurred:) 

The Witness: After these papers were served on me by Mr. Garner, 
then I told him that Mr. Kinnear had resigned, because I did not 
think it was anything else. That is the only thing that I remember. 

Bv Mr. Gardiner: 

%/ 

Q. Did anyone tell you, or has anyone told you up to this time, 
not including what 1 read you a moment ago, that the resolution, 
which included the resignation, or purported to include the ac¬ 
ceptance of the resignation of Mr. Kinnear, was questioned? 
A. No, sir. 

Q. That is what I mean. A. Nobody has ever told me that. 

Q. Did anyone ever suggest anything of the sort to you? A. No, 
indeed. 

Q, And you had no knowledge of anything of the sort until I 
read that to you a moment ago? A. No, sir; I did not. 

Q. Then, I asked you the question, that being the case, T assume 
you did not tell Mr. j. Bond Smith that it was so, did you? A. No; 
I do not remember ever telling Mr. Smith that that 

210 was in question at all, if that is the point you are endeavoring 

to make of it. ^ 

Q. Well, that is the point T was endeavoring to make. T ask you 
if you recall having a conversation with Mr. Kinnear, at about 
twelve-thirty p. m., on Thursday, June 9, 1921, at which time he 
told you he was telephoning you from the office of the Auditor of 
the Supreme Court of the District of Columbia, and at the request of 
the Auditor of the Supreme Court of the District of Columbia, and 
at which time the following occurred: Mr. Kinnear announced the 
fact that he was at the office of the Auditor, Supreme Court of the 
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District of Columbia, and that the Auditor had asked him to tele¬ 
phone there and ascertain who got the hooks of the Modern W ork- 
men of the World Society from the Bank. Do you remember that? 

A. I think he did, sir. . 

Q. The cashier replied—that is you? A. Yes. 
q You were the person that had that conversation with Mr. 

Kinnear? A. I think so, sir. T . , 

Q. The Cashier replied: “Why, Mr. Thomas and Mr. Noel Garner 
got them, and they are now at 128 South Fairfax Street, Alexandria, 

Virginia.” A. That is right. ,, 

Q. How did you know where they were? A. He left his address 

with me. w . T 0 . T j* 1 

Q. You knew that was the office of Mr. Norton' A. I did 

211 not at that time, no, sir. I did not know Mr. Norton was in 
there with Mr. Garner, hut 1 knew that that was the address 

that they left on the card. . , , . T j 

Q When did you learn that? A. I have since known that Judge 

Norton and Mr. Noel Garner are in the same office. 

Q. When did you learn that and from whom? A. I learned that 

from Mr. Noel Garner himself. . . 

Q. Where did you learn that and when? A. I just do not re¬ 
member. It was sometime after this date, though. 

Q. Sometime after the call that he made at your office when he 

got the papers? A. Yes. . 

Q Mr. Kinnear then asked him—meaning you—it they left a 
receipt, and he said, “No, hut they left a resolution of the Directors , 
and then proceeded, at the request of Mr. Gardiner, who was also 
at the phone to give the substance of the resolution, but he declined 
to furnish a copy of the resolution, stating that they had no one to 
make a copy of it. The Cashier then proceeded to read portions of 

the resolution- A. Yes; I think that is all right. 

Q. Is that right or not? A. I say it is. 

Q. The Cashier then proceeded to read portions of the resolution, 
to the effect that it was a meeting of the Modern Workmen of the 
World Society, held at 128 South Fairfax Street, Alexandria, 
21 o Va on May 20th, there being present Mr. Noel Garner, Mr. 
May and Mr. Thomas. Do you recall that that happened? 

A. Yes, sir; that happened. , .. , 

Q. In that way? A. To the best of my knowledge and beliet 

i t did 

Q. That at this meeting the resignation of Chief Scribe, John B 
Kinnear was tendered as Chief Scribe, and after discussion and 
thanks for his efficient and faithful service as such, it was accepted, 
and Mr. Thomas was elected as Chief Scribe in the place of Mr. 
Kinnear. Is that correct? A. Yes sir. 

6. And did that take place? A. Yes, sir. 

Q. And you read that to Mr. Kinnear over the phone at that 

time? A. ' Yes, sir. , . , , 

Q. The Cashier also stated that he thought Mr. Kinnear had 

knowledge of the fact that the President had told him . t:hat he had 
been down there to see Mr. Kinnear and told him about it. Did you 
so state? A. That was my understanding. 
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Q. Where did you get that from? A. The President, as I under¬ 
stand—1 did not follow it up, though—he told me he was going to 
see Mr. Kinnear, and 1 took for granted that he had, hut I do not 
believe 1 have ever asked him since whether he did or not. 

Q. So you do not know whether he ever did or not? A. No; [ 
could not answer that. 

21 :> Q. And that statement was based on the statement by the 
President that he was going to see Mr. Kinnear? A. 
Yes, sir. 

Q. Did he say for what purpose lie was going to see Mr. Kinnear? 
A. T told him about Noel Garner and those fellows coming over 
there to have the account transferred and that I thought he ought 
to see Mr. Kinnear. and he said he would, and lie also at that time 
took a copy of that resolution along with him. but I could not state 
that he did see Mr. Kinnear. 

Q. That Mr. Kinnear being on the phone and asked by Mr. 
Gardiner if that was correct said, “No; he has not seen me.” Do 
you remember that? A. Mr. Kinnear said he had not seen him. 

Q. At that time? A. Yes. 

Q. Over the phone? A. Yes. 

Q. And that took place, as T have read it to you? A. Yes, sir. 

Q. “Mr. Kinnear now says that when he said, ‘No’, he thought he 
was referring to the President of the Association; that, as a matter 
of fact, the President of the Bank did see him, several days after 
they submitted the resolution to the bank, and asked what they were 
going to do with the deposits out there, and Mr. Kinnear said he did 
not know.” I will ask you now if this ever took place with 

214 you at that time? “The Cashier further stated that Mr. 
Garner and Mr. Thomas would be there to get the books, 

and that when Mr. Garner and Mr. Thomas came to get the books 
and presented the resolution they told him they had come there 
under instructions from Judge Norton.” You so stated at that time? 
A. That is my opinion; that Judge Norton was their attorney and 
that they were carrying out instructions from their attorney. 

Q. I will ask you if at that time the Auditor took the phone him¬ 
self, taking it from Mr. Kinnear, it not being cut off at all, and con¬ 
tinued the conversation with you, during which conversation this 
was said by you: “That the deposit to the credit of the Modem 
Workmen of the World Society was $2,588.67, on the day and at the 
hour specified above.” A. I think that is right. 

Q. 1 will ask you if you further stated to the Auditor: “Further¬ 
more, Mr. Gibson, the aforesaid Cashier, stated that he would at 
once notify the parties in Alexandria who withdrew the books and 
record from the vault of the aforesaid bank; that no checks against 
the account would be honored from any source until the aforesaid 
cashier was advised as to the legal status of these matters.” 
A. That is right. 

Q. You so told the Auditor at that time? A. Yes, sir. 

Q. I will ask you if you ever told the Auditor: “Mr. Gib- 

215 son, furthermore, promised to promptly send the Auditor a 
copy of the resolution, now in his hands, upon which the 
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bank based its action in releasing, about two weeks ago, the books 
and records then in its possession relating to this cause’’. A. Yes sir. 

(J. Did you on the following day talk with me over the telephone 
about this matter? A. I talked with you about it. I do not know 
whether it was the following day or not. 

Q. Well, what is your recollection as to when you talked with 
me? A. May be it was two or three days; I do not know. 

Q. I will ask you if you at that time said to me: “I wish you 
would give me an opportunity to communicate with my attorneys, 
or the bank’s attorneys,” and I asked you who they were and you 
said either Mr. Clarence R. Wilson or Mr. J. Bond Smith. A. That 
is right. 

' Q. “As I feel in fairness to me and to the bank that I should have 
an opportunity of advising with them before determining what 
to do?” A. That is perfectly right. 

Q. I will ask you if in that conversation you further said; that I 
said, “Very well, then, the receivers are coming out to your bank to 
present you with a certified copy of their appointment, but in view 
of the fact that you are going to consult counsel, I am perfectly 
willing to wait until you have had an opportunity of doing so, pro¬ 
vided you will agree that none of this money shall be drawn 
2lb out until we are given an opportunity to protect ourselves?” 

A. I do not remember that last clause. I do not remember 
you stating that last part. T do remember your saying that you 
would either serve me a copy or mail me a copy so that I could con¬ 
sult with mv attornevs and 1 would advise vou what thev would ad- 
«. * • 

vise me to do. 

Q. And that you would not pay the money out until you had 
given us further notice? A. I do not remember saying that T would 
not pay it out until after T had given you notice. 

Q. t will ask you if you did not say this to me: “You can rest 
assured, sir, that we will not pay out a cent of that money, as T told 
the Auditor yesterday, until we have further advised with you or 
until there are further instructions from the Court in the matter?” 
A. No, sir; I do not remember that. 

Q. Will you say that you did not say that? A. T won’t say that 
1 did not say that, but I say I do not remember it. 

Q. I will ask you if you did receive in the mail a certified copy of 
that order, as 1 had promised? A. Yes, sir. 

Q. And I will ask you to look at this paper and state whether or 
not this, as you remember it, is a correct copy of what was sent to 
you at that time? A. That looks like the same thing, yes, sir. 

Q. I show you now the original order itself, signed by 
217 Judge Stafford, and ask you to examine that and see if that 
is, as far as your memory can serve, a correct copy of what 
you received? A. Reference being made to order filed June 10, 
1921? 

Q. Yes. A. Yes sir; 1 think that is the same. 

Q. You read this when you received it? A. Yes, sir; I read that 
when I received it. 

Q. What did you do with it? A. I sent it to my attorney, Mr. J. 
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Bond Smith, together with the letter that you wrote me and asked 
him to advise me what to do. 

Q. Did you acknowledge receipt of this? A. T think I acknowl¬ 
edged it to you, sir, that I had received it, and 1 advised you that I 
had forwarded it to my attorney. 

Q, I will ask you if you acknowledged receipt of it to the Receiver 
direct, who sent you the paper direct? A. Maybe T did. 

Q. Is that the original letter sent you by one of the receivers? A. 
That is right. 

Q. Did you talk to Judge Norton about it? A. 1 did not talk to 
Judge Norton about it, no, sir. 

Q. Did you afterwards talk to Mr. Garner about it? A. I just 
told you a while ago when I talked with Mr. Garner. 

Q, I say after the conversation which you have related. A. No; 
I wrote Mr. Garner a letter when he notified me after he had 

218 talked with me about it, and he talked with Mr. Bond Smith 
and Mr. Smith had advised me that he could not see how we 

could legally hold the funds, but that if they drew on the account 
we would have to pay it. After that was done Mr. Garner notified 
me that they were going to draw on the account. 

Q. Did riot you write a letter to Mr. Garner and tell him that if 
he would draw on the account you would honor it? A. I did not. 
I wrote him once or twice. I wrote him once telling him not to 
draw on this account until I could get advice from my attorney as to 
what to do. 

Q. Did you write him after that? A. And he said he would not 
do anything until my attorney could decide, and when he wrote me 
that lie was going to draw on it I immediately got in communication 
with Mr. Smith and told him that I had had this letter notifying me 
that they were going to draw on the account, and he said, “If you 
do not pay it you are subject to a suit.” 

Q. Who said that? A. Mr. Bond Smith. 

Q. Will you produce and file in this record the letter in which 
Mr. Garner wrote to you that they were going to draw on it? A. I 
think I have that one letter with me. 

Q. Let us have it. A. It is under date of June 21. 

Q. Will you look to see if you have any other letters from 

219 Mr. Noel Garner? A. I have not any others. 

Q. Did you receive any others from him? A. 1 do not 
think I did. 

Q. Did you receive any communication from anybody about the 
matter, other than this one? A. No. Most of the conversation 
was over the telephone. Most of Mr. Garner’s was in person. He 
came over to see me once after the original time. He came the 
first time; then he came back again and said he wanted to see Bond 
Smith—Mr. Smith was at that time in New York. The next 
morning I called Mr. Smith up and told him Mr. Garner had been 
over there to see me and I wish he would get in touch with him 
and get some information so he could decide and give me advice 
as to what to do. 
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The Auditor: Mr. Gibson, lias the Takoma Park Bank surren¬ 
dered the canceled check which withdrew the funds? 

The Witness: 1 am not sure, Judge. I will look it up when I 
go back. The check was signed by Thomas as Chief Scribe. 

The Auditor: Under what date was it paid? 

The Witness: It was just a few days after that letter, and it was 
deposited in the Citizens’ National Bank of Alexandria. 

The Auditor: I could not in any way control the action in that 
matter. My suggestion is that if that paid check is still in the 
possession of your bank, you preserve it very carefully and not sur¬ 
render it, and also safeguard all correspondence pertaining to this 
fund. 

220 Mr. Gardiner: I ask him now to produce and file that 
letter, or I shall ask for a subpoena duces tecum to compel 
him to do it. 

The Witness: Which letter? 

Mr. Gardiner: The one about the check. I did not know at 
the time this matter came up that these gentlemen resided in the 
District of Columbia. Had I known that I would have had an 
order on them at once. 

The Witness: Tt could not control the actions of the Takoma Park 
Bank. 


Mr. Gardiner: r Ihat is a matter we will take care of. I want to 
ask him now to produce that check and file it in these papers. 

The Witness: Suppose I have not got the check? I am not sure. 

Mr. Gardiner: If you have not it and will so swear; that is all 
you can do. 

The Witness: When our accounts are squared out we mail them 
all back to the parties, and 1 am not sure this has not been done. 

The Auditor: Was the whole amount drawn in one check? 

The W itness: Yes, sir; it was drawn in one check, made payable 
to the Citizens’ National Bank of Alexandria. 


Mr. Gardiner: I should like to have, if the Auditor please, that 
check or a copy of it. If they will permit us to make a photographic 
copy of it, that is all T ask; otherwise, I want to ask the court for a 
subpoena duces tecum. Then we will fight the matter out. 


221 By Mr. Gardiner: 

Q. W hat is your wish with reference to the question I have just 
asked, Mr. Gibson? A. Why, T do not object to filing it, if I have 
it; I am not sure. 

Q. If you have it you will send it to the Auditor? If you have 
not it you will write a letter to the Auditor to that effect? ' A. Yes, 
sir. 

Q. And your impression is it was dated a few days after this 
letter? A. Yes. 

Q. Then you received it a few days after it is dated, which would 
he about five days after this letter? A. Yes. sir; something like 
that. 


8—3779a 
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Q. Why did you not notify the Auditor of this Court when you 
received this letter that you had I een advised of a draft on you, 
and if anything was to be done you should prefer having him do 
something in order that your rights in the matter could be protected, 
as you had promised him to do? A. I did not think it was neces¬ 
sary on my part to do that, because T had consulted an attorney 
and the attorney told me to pay it. 

Q. Why did you not advise Mr. Eason, as you had promised 
him you would, after the receipt of this letter? A. 1 thought Mr. 
Smith had done it 

Q. Had you known that Mr. Smith had not done it, and 

222 if 1 tell you, as a fact, that he did not do it, would you have 
done it as you promised? A. Yes, sir. 

Q. Did Mr. Bond Smith tel 1 you that he had notified us? A. Yes, 
sir. 

Q. Before the funds had h»»n drawn out? A. That is my im¬ 
pression. 

Q. When did he tell you that? A. 1 cannot remember just when 
he did tell me that. 

Q. Suppose I tell you that he did not open his mouth to us until 
after the funds were drawn out, and then he came to us and told 
us that the funds had 1 een drawn out, despite your letters and your 
promises to me and the receivers of this court and the Auditor of 
this court. A. I thought he was going to tell you. 

Q. He told you that he had and you relied upon that? Is that cor¬ 
rect? A. He told me that he would do it, and I know he told me that 
he had told you about the funds being withdrawn, and T said, “Well, 
Mr. Smith, I wish vou would make it clear to them and let them 
know that I have no preference in the matter. The only thing I 
want to do is to keep from getting in any mix-up, and you advised 
me to pay it and said if 1 did not pay it I would be subject to a 
suit, and I do not want to be sued, but you had better notify them 
and tell them just what you told me,” and he told me that he had. 

Mr. Gardiner: 1 want to ask that this letter be copied in the 
record. 

223 (The letter above referred to is copied into the record in 
full as follows:) 


H. Noel Garner, 
Alexandria, Ya. 

W. Preston Gibson. Esq., 

Cashier Takoma Park Bank, 

Takoma Park, Md. 

Dear Sir : 


June 21, 1921. 


As instructed by the Board of Directors of the Modern Workmen 
of the World Society, in the resolution passed by it, a copy of which 
was left with you, I have drawn check payable to the Citizens Na- 
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tional Bank of Alexandria, Virginia, for the amount of the funds in 
your bank to the credit of the Society. 

%j 

Very truly yours, 

(Signed) ' H. NOEL GARNER, 

Chief Workman. 

By Mr. Gardiner: 

Q. I have asked you with reference to all your statements and 
actions, except with reference to your attorney. When did you first 
see your attorney about this matter after the receipt of the letter 
from Mr. Eason? A. T do not know. It was maybe two or three 
days. 

Q. Where did you see him? A. I called him on the telephone. 
He had been in New York and he had not gotten back. He 

224 was still in New York. He was away for two or three days 
before he got back, and I saw him, I think. 

Q. Did you see him in person? A. Yes; I saw him in person. 

Q. Where was he? A. He was on the street. I told him about 
this and he said he did not have time to go up and get the papers, 
to mail them in to him, and I mailed them to his office. 

Q. Where did you see him on the street? A. I don’t remember. 
I have seen him so many times at different places. 

Q. I understand, but if you cannot give it to us, you cannot. A. 
I am not real positive just where I did see him. 

Q. Well, you saw him on the street and talked with him about 
the matter and he said he did not have time to go to the bank and 
get the papers then, but to mail them to him, and you mailed them 
to him? A. I mailed them to him. 

Q. What did you mail to him? A. I mailed him your letter. 

Q. You mean Mr. Eason ’s letter. .V. Mr. Eason’s letter. 

Q. And you mailed him this decree appointing the receivers? A. 
Yes, sir; that decree. 

Q. You read that decree before you mailed it to him? A. Yes, 
sir; I read it. 

225 Q. Did you notice the language in that decree? A. 1 do 
not know anything about that. I noticed it in there. 

^ Q. The decree says: “Adjudged, ordered and decreed that J. D. 
Eason, Jr., and Rudolph H. Yeatman be and they hereby are ap¬ 
pointed receivers in the above entitled cause, with instructions and 
directions to collect from the Takoma Park Bank the the sum on 
deposit in said bank to the credit of the Modern Workmen of the 
World Society.” A. Yes; I read that. 

Q. Did you tell to or discuss that portion of the decree with your 
attorney? A. I did not. 

Q. You just gave it to him and asked him for instructions? A. 
1 gave it to him and asked him for instructions, yes, sir. 

Q. After you mailed him the letter you heard from him when, 
with reference to the time you mailed the decree and the letters of 
Mr. Eason, and T assume notice of your letters to Mr. Eason you 
sent to him in order that he might have the file complete. A. I do 
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not know whether T (lid or not. 1 did not state that. I know I 
mailed Mr. Eason’s letter to him. 

Q. When did you hear from him with reference to that time? 
A. I talked with him two or three times. 

Q. Where did you talk with him? A. Over the phone 

226 and once he came up there to the bank and I talked to him 
personally about it. 

Q. When was it that he came to the bank, with reference to the 
time you sent the papers? Was it a few days afterwards? A. Yes, 
sir; it was about a week after 1 sent him those papers, I should judge, 
1 talked to him about it, and l called him on the phone two or three 
times about it. 

Q. Tell us the first conversation you had with him, the substance 
of it? A. Well, I explained to him about this account being opened 
up there for the Modern Workmen of the World Society by Mr. 
Kinnear and about Mr. Garner and Mr. Thomas coming over there 
and presenting me with this paper and this letter stating that they 
were going to transfer the funds to Alexandria, and I gave him up 
all the hooks and things we had held there, and I covered the whole 
thing as best 1 could with him. 

Q. You told him everything you had done? A. About every¬ 
thing that 1 had done and that I had a talk with you and Mr. Ea«on 
about it and we wanted to know what to do. 

Q. Did you tell him that you had advised Mr. Eason and advised 
me and advised the Auditor that you would not permit those funds 
to be withdrawn until: you had given us notice? A. I told him that 
I had told you I would not pay out any checks on those funds until 
my attorney could advise me and until I could consult with 

227 my attorney and he could advise me what to do. 

Q. Did you ask him to advise with me or to advise with 
Mr. Eason or to advise with the Auditor? A. No, sir. 

Q. Was that the substance of the talks you had each time? A. 
The substance of the talks each time was as to what I should do re¬ 
garding these funds, as to whether I should hold them there or as to 
whether I should pay them out in case these fellows checked on me. 
1 wanted to know what to do. 1 did not know which way to hop. 

Q. What did he tell you and when was it? A. He told me that 
he would advise me, and, finally, he said that he had looked into 
it and that he could not see, he could not find, where the Modern 
Workmen of the World Society was a party to the suit; that they 
had a Delaware charter and he did not see where we could withhold 
those funds, and that he felt if T did not pay them in ca.se they 
checked on them by those people over there I would be subject to a 
suit by those people over there. 

The Auditor: How was this check presented to your bank? 

The Witness: It was mailed to us by the Citizens National Rank 
of Alexandria. 

The Auditor: It came through the regular course of business? 
It was not presented over the counter? 

The Witness: It came through the regular course of business. 
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228 By Mr. Gardiner: 

Q. Do I understand that the regular course of business with your 
hank is to have a brank from a foreign part mail you the check 
rather than have it come through the clearing house? A. You see, 
we have not any clearance house like that. 

Q, But you have a bank through which you clear here? A. Yes. 

Q. That is the Commercial National Bank, is it not? A. Two, 
the Lincoln and the Commercial. 

Q. Is it not the usual course for them to deposit that check in 
that bank in Alexandria and have that bank send it through the 
clearing house in Washington and have the clearance house in 
Washington, or the representative you have here, either the Com- 
merical or the Lincoln, notifv vou? A. No, sir. 

Q. That is not done? A. No, sir. 

Q. Then, all foreign checks on your bank are mailed you directly 
from that bank? A. Oh, I could get them from all different banks. 
They could send them around through the Federal Reserve Bank, 
but most of the banks through Washington mail checks right di¬ 
rect to us. They do not clear through the Clearance House at all. 

The Auditor: In that event did vou draw a cashier’s check? 

%j 

The Witness: I am not sure whether we sent them a cashier’s 
check or a Washington draft, either one or the other. 

229 By Mr. Gardiner: 

Q. As a matter of fact, the checks that are drawn on your bank 
in the usual course are deposited in the bank where they are sought 
to be collected by the individual, whether it he in Virginia or in 
New York or in Pennsylvania, and that, as you say, if they are 
members of the Reserve Bank it is passed on and collected by the 
Federal Reserve Bank. A. Sometimes and sometimes they send 
them direct. 

Q. If you have a check in Washington drawn on your bank by 
a depositor of yours in Washington and he does not send the eheck 
to you but he deposits in his bank here, does he not, and that bank 
calls on you for payment, does it not? A. A T es, sir. 

Q. And if it is out of town it comes through the Federal Re¬ 
serve Bank through the Clearance House here? A. Not all times. 
Sometimes the banks here send them through the Federal Reserve 
and some send them out straight. 

Q. What banks send them straight to you? A. All but three 
banks, that is, the Federal National Bank, the National Bank of 
Washington and the National Metropolitan Bank. All the rest send 
them straight. 

Q. The Riggs National Bank sends them straight to you? A. 
Yes sir, 

Q. How do they do that? A. They mail them. 

Q. They mail them from their bank? A. Yes, sir. 

Q. And you send them a Washington draft on either the 
Commercial or the Lincoln? A. Yes, sir. 


280 
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Q. Kut this was sent by the Commercial direct to von? No; this 
was sent by the Citizens. 

Q. Direct to you? A. Yes, sir. 

Q. Although you knew that the Citizens National Bank had the 
National Bank of Washington and the Metropolitan Bank as its 
clearance banks here in W ashington? A. That does not make any 
difference. 

Q. A our attorney told you that be had looked this matter up, as I 
understand it? A. Yes, sir. 

Q. And after looking it up he told you what? A. lie told me 
if they drew on it for the funds 1 would have to pay the check. 
When the check came in I also called him up the second time and 
told him that the check was there and asked him what to do, and he 
said, “There is nothing for you to do but pay it.” 

Q. Did you tell him that you had investigated the matter and 
satisfied yourself that the check ought to be paid? A. No; I was not 
the attorney. 

Q. Nothing of that sort? A. No, sir. 

The Auditor: An abundance of caution seemed to impel you to 
call the attorney a second time. When that check was presented to 

you it did not occur- 

2 )1 The W itness: That was the last resort. 

The Auditor: Notwithstanding the order of this court? 

I he W itness: lie told me that he had the order of the court, lie 
had your order and he knew what it said. Did he not tell you in bis 
testimony that be had told me to pay the check? 


By Mr. Gardiner: 

Q. Supposing I would tell you that he testified here yesterday 
that you called him up and told him that you had investigated it and 
said the check ought to be paid? A. He is mistaken about that. I 
was not the attorney. 

Q. Suppose I tell you that he testified yesterday that be had not 
anything to do with it, except you asked him whether or not the 
fakoma Park Bank, being in Maryland, and the court being here, 
you had authority to pay it, and that was the only question he bad 
to pass on? A. Well, it looks like he evidently misunderstood the 
thing. Did he say he did not have a copy of that paper? Did be 
not tell you I had sent him a copy of that paper? He had that copv 
and I explained it to him the best T could and asked him to bring 
his opinion in the matter as to what I must do. 

Mr. Gardiner: I should like to read one paragraph of this for the 
witness’ benefit. You say that he advised you in Alexandria that the 
Modern Workmen of the World was not a party and had been re¬ 
fused to be made a party and that you had your counsel investigate 
it and your counsel advised you. Let me read you what the Court 

OQO °i Appoals Paid ’ for y° ur information and for the information 
2 ,>l of your bank, in declining to make it a party to the suit. It 

is the 47th Court of Appeals decision, which was delivered on 
February 4, 1918. It says: 
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“It appears by reference to our former opinion that the Royal In¬ 
surance Company had taken over the liabilities of the Modern Work¬ 
men of the World to its policy holders, and the Modern \\ orkmen of 
the World had accepted the transfer and fully retired from the busi¬ 
ness. We there directed the appointment of ‘a receiver for the Royal 
Insurance Company,’ and further ordered ‘that Masters and Kinnear 
deliver to him the assets of the Royal Insurance Company derived 
from the Modern Workmen of the World as shown in the Auditor’s 
report.’ In the event any of those assets had been converted into 
money they shall be made to account for the money with interest 
from the date of its receipt; also to surrender the books of record, of 
the Royal Insurance Company. A receiver has been appointed by 
the court below and the order of the court lias been carried into effect. 

“It is unnecessary to consider the appellant Modern W orkmen of 
the World Society, since it was incorporated after the original suit 
was begun as a sort of holding company for the Modern Workmen 
of the World. Indeed, counsel for appellant so treats these corpora- 


lions in his brief, where he says: ‘It would seem apparent that the 

. i . i i r 1 lir •% P i 1 


Modern Workmen of the World and the Modern i\ orkmen of the 
World Society, which are the same thing, should be allowed to be¬ 
come parties to the suit.’’ In other words, the Modern W orkmen of 
the World Society, having been incorporated to take over the 
233 assets and liabilities of the Modern Workmen of the World, 
would possess no greater rights than the original corporation. 

“In the original suit in which the receiver was appointed, it was 
held that the Modern Workmen of the World had no interests left 
which could be involved in the present controversy. Tt was the coi- 
porate creature of Masters and Kinnear. At their instance, its assets 
and liabilities were turned over to and assumed by the Royal In¬ 
surance Company, in which they are also stockholders and directors. 


Had you heard that, would you have paid this money over? 

The Witness: If I had known all this would have happened 1 
would not have paid it anyway. 

Mr. Gardiner: Can you imagine any man who had ever had one 
year’s banking experience, or a man after reading that, would ha\e 
authorized it? 

The Witness: I do not suppose Mr. Smith ever read any of that. 

Mr. Gardiner: Can you imagine a lawyer advising you to pay 
$2,500 without reading this when the decree itself spoke of the Mod¬ 
ern Workmen of the World Society and the Modern Workmen of 
the World and the Royal Life Insurance Company’s assets and di¬ 
rected these receivers to'take them all over? 

I think, perhaps, we ought to stop at this point, Mr. Auditor. 

(Thereupon, at 3 o’clock p. m., an adjournment was taken until 
Friday, July 22, at 10:30 a. m.) 
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234 In the Supreme Court of the District of Columbia. 

Equity. No. 30,946. 

In re 

Hartman 

vs. 

Masters & Kinnear et al. 

Washington, D. C., Friday, July 22, 1921. 
Met pursuant to adjournment at 10:30 o’clock a. m. 

Appearances: 

W. Gwynn Gardiner, Esq., on behalf of the plaintiff. 

Clarence R. Wilson, Esq., and J. Bond Smith, Esq., on behalf of 
the Takoma Park Bank. 

K, H. Yeatman, Esq., on behalf <4 flic defendants Masters and 
Kinnear. 

.T. B. Eason, Jr.. Esq., receiver of the Court. 

John B. Kinnear, one of the defendants in proper person. 

Dr. Frank T. Evans, one of the defendants in proper person. 

Mr. Samuel C. Redman, president, Takoma Park Bank, person¬ 
ally. 

W. Preston Gibson, cashier, Takoma Park Bank. 

Mr. Francis R. Hughes. 

Mr. II. Bion Cohill, plaintiff. 



Proceedings. 


The Auditor: Gentlemen, are the parties ready to proceed? 

Mr. Wilson: If the Auditor, please, Mr. Gibson, cashier of the 
Takoma Park Bank, is here pursuant to adjournment taken at the 
last session, and Mr. Redman is here obedient to summons issued to 
him. 1 have not seen the summons, but I understand he was sum¬ 


moned here to testify in the present proceeding. 

I am here at the request of the Takoma Park Bank to represent, 
the bank in so far as it is involved in this litigation; also to advise 
the officers of the Bank in regard to their testimony, as to such testi¬ 


mony as thev may be asked or required to give. 

I have read rather hastily the proceedings of the last two sessions 
contained, I think, in two volumes. There are only two volumes of 

testimony, aren’t there? . 

Mr. Gardiner: I don’t know. I haven’t read the testimony at all. 


I tuke it there are two. 

Mr. Wilson: And I have advised the bank and the officials of the 
bank that not being parties to this suit they are not under obligation 
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to the parties; that their rights are not at issue; that the fund of 

what is the exact amount of the fund i 

Mr. Smith: $2,588.67. i> i ^ i i 

Mr. Wilson: $2,588.67 deposited with the lakoma I ark Bank by 

the Modem Workmen of the World- 

Mr. Gardiner: Better get that right , ._ 

236 The Auditor: It is the Modern Workmen of the World 

Society. 

Mr. Wilson: Modern Workmen of the W orld Society . 

The Auditor: That is correct, is it? 

Mr. Gardiner : Yes, sir. „ r ^ . i i i 

Mr Wilson: Modern Workmen of the W orld Society, was checked 

out by a check drawn by the duly authorized officers of the Society, 
so far as the bank was advised, and that as to that fund tliev were 
not at any time and are not now—either the bank or the officers of 
the bank—under any legal obligation or duty to any person other 
than the Modern Workmen of the World Society, which is a cor¬ 
poration incorporated under the laws ot the State of Delaw aic, t lat 
in so far as this cause is concerned and all proceedings in this cause, 
including the appointment of a receiver and including all acts 
which the receiver was authorized by this Court to do, the lakoma 
Park Bank is a corporation incorporated and doing business in the 
State of Maryland, incorporated under the laws of the ^tate ot 
Maryland, responsive to the banking authorities of the State o 
Maryland for the conduct of its hank and has no status and does no 
business and maintains no office in the District of Columbia, and 
therefore the Takoma Park Bank and the officers of the bank are 
not bound bv the order of the court entered in this cause appoint¬ 
ing the receiver; that the receiver had no right to make any demand 
on the Takoma Park Bank or any of the officials of the 
237 Takoma Park Bank; that such conversation as may have 
been had with the officials of the bank could not result in 
creating any binding obligation upon the bank with regard to the 
fund belonging to the Modern Workmen of the W orld Societv oi 
regarding any other matter; that if any agreement or promise was 
made bv Mr.' Gibson, the cashier of the Takoma Park Bank as to 
notice to the receiver or to their attorneys or to any one for the re¬ 
ceivers as to the time or the person or corporation to whom the iiiml 
in its possession as a hank should he made payable oi pan , ' u .' 
agreement would have no legal effect whatever, so far as the bank is 
concerned, and it must be known to the receiver and its counsel that 
the cashier of the bank had no power to agree to pay to am one 
other than the depositer the sum deposited in the bank to the credit 
of the Modern Workmen of the W orld Society. I tlimk, therefore, 
that the testimony taken, in so far as I have read it, is 
that the statements made could not result in creating any obligati 
whatever, legally or morally, upon the Takoma T ark Ban \ n 
order to correct a misapprehension that was caused by some of the 
statements made by Mr. Gibson under cross-examination by Mr. 
Gardiner—the questions were rather inducive to the mistake—we 
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would like to ask Mr. Gibson a question or two this morning in order 
to clear up the matters. Mr. Smith is here to answer any questions 
which may properly be put to him, and Mr. Bedman is here 
238 to offer himself as a witness to answer any question that is 
proper, and will testify in so far as his testimony may he 
material, subject to such objections as we make at the time. 

Mr Gardiner: May I ask you a question in view of the statement 
vou just made? 

Mr. Wilson: Yes. 

Mr Gardiner: Have vou read the Modern \\ orkmen of the World 

t j 

vs. Wheatley in the Court of Appeals reports? 

Mr. Wilson: No. T have read the extract that you read from 
that decision. 

Mr. Gardiner: Notwithstanding that, you advise them as you 
stated of record here this morning? 

Mr. Wilson: 1 have advised them that it is their duty to pay to 
the depositor in its bank a sum of money deposited by that depositor. 
They cannot take judicial notice or any notice of any judicial pro¬ 
ceedings in a state other than that in which they exist, or in proceed¬ 
ings of a court in the District of Columbia any more than they could 
take notice and be bound by the decisions of the Court of California 
or New York or New Mexico; that if they refused to honor this 
check they would he liable as any bank would be liable to a depositor 
where a check of that depositor is dishonored ; and to follow out the 
request of counsel, if counsel made a request, or the promise of Mr. 

Gibson, if he made a promise, would make them directly 
230 liable to the Modern Workmen of the World Society for the 
amount of the check dishonored and probably damages to 


boot. 

Mr. Gardiner: T wanted the record straight—if, after reading the 
extract, not having read the opinion itself which appears in this 
record, vou have advised them—that is, the officials of the bank— 
that they are in no wise liable in this matter? 

Mr. Wilson: That question I have already answered. 

Now. mav we resume with the testimonv of Mr. Gibson for the 


sake of correcting it? 

The Auditor: Yes. 

Mr. Gardiner: T might state T had concluded not to ask Mr. 
Gibson any more questions. So, the proper examination, or rather 
the examination by his own counsel, ^ take it. would be proper now. 
Mr. Wilson: Mr. Gibson, will you take the stand? 


W. Preston Gibson, a witness of lawful age, called by and on 
behalf of the petitioners, having been first duly sworn, testified as 
follows: 


Cross-exami nat ion. 


By Mr. Smith: 

Q. What is your name? A. W. Preston Gibson. 
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The Auditor: Is there pending a question before me? 

Mr. Yeatman: He said he had no further questions to 

240 ask the witness. , . 

Mr Gardiner: lie said he wanted to ask the witness, and 

I advised the Auditor I had concluded to stand on the record as 
made out on direct examination, without any furthei diiect exami¬ 
nation so far as I am concerned. 

Mr. Smith: In other words, I understand you are through with 

the witness; is that correct? 

Mr. Gardiner: For the time being. 


By Mr. Smith: 

Q. Mr. Gibson, will you state whether or not you at any time 
made anv arrangement or agreement or entered into any stipulation 
in writing or any verbal understanding either with Mr. W. Gwvnn 
Gardiner, the attorney for the plaintiff in this matter, with the 
Auditor of this court, or with the receivers appointed by the Court 
to the effect that you would notify either Mr. Gardiner or the 
Auditor of the Court or the receivers and give them a chance to be 
heard before you honored a check drawn on the Takoma Park Bank 
by the Modern Workmen of the World Society? A. I didn t have 

any understanding like that. . n 

Q, You made no such understanding in writing or verbally. 

A Not to my remembrance. It is my opinion—I do not remember 
making any statement that I would not pay out the funds until 
after I liad notified them. I don’t remember making any statement 

like that at all. . 

Q Now, Mr. Gibson, coming to your testimony which you gave 

on Friday last, the 15th instant, I call your attention to 
241 this. 

Mr Gardiner: Just one minute before any more questions 
are asked. I want to inquire whether or not this witness has been 
consulted bv counsel interrogating him, because if lie has 1 shall 
object. Witness cannot be permitted to get on the stand, as 1 under¬ 
stand it, and be examined, and then take up his testimony and 

consider it with his attorneys and then go over-- 

Mr Wilson: Of course, it is the daily practice for the witness to 
read the testimony after reduced to typewritten form and counsel 
calls his attention to certain statements he made which would be 
ridiculous, and to hold that a witness could not correct palpable mis¬ 
takes The mere fact he talked with counsel or counsel for the bank 
can make no difference. The relation of attorney and client does 
not exist so far as we know between Mr. Gibson and Mr. Smith and 
mvself. Mr. Gibson is cashier of a bank and we are attorneys or 

t i 

the bank. . . T . 

Mr. Gardiner: That is a very different proposition. It is per- 

fectlv true after a witness has been on the stand and read his testi¬ 
mony, if he desires to make corrections. It is proper for counsel to 
ask him if he desires to correct the written record of his testimony. 
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His attention can be called to those things and he can correct them, 
but the Auditor will readily see that no such thing is being done 
now. lie is being asked certain questions irrespective of what the 
record is or irrespective of what he testified to. Now, that 

242 cannot be done under the rules as I understand it. If the 
witness has talked after lie has left the stand, before he has 

finished his testimony, and the record will show that he was required 
to come back for further direct testimony the other day, one of the 
particular rules and positive rules is that if he has consulted with and 
talked to his counsel with reference to the facts of his testimony, 
that fact should be developed at least, and then a discretionary mat¬ 
ter It is as to whether he should testily. To be perfectly frank with 
you, I don’t care whether that discretion is exercised if your Honor 
will permit us to develop the fact that he did go over this testimony 
and had conversations. 

Mr. Wilson: It is already developed. 

Mr. Gardiner: No; it has not been dev-loped yet. 

The Auditor: The rules of evidence that the courts have found 
salutary are adhered to very rigidly by the Auditor, and you will 
recall and I repeat it is only fair to Mr. Gibson that he should have 
the benefit of counsel, and I so cautioned him at the last session, and 
in view of all of' the attending circumstances the Auditor rules that 
it is well within the privilege of counsel to examine Mr. Gibson at 
this time along the lines that they are pursuing. 

By Mr. Smith: 

Q. I call your attention, Mr. Gibson, to the following from your 
testimony of last Friday, and I quote from page 165: 

243 “I wrote Mr. Garner/’ and by that you mean Mr. Noel 
Garner? A. Yes, sir. 

Q. (Reading:) “I wrote Mr. Garner a letter when he notified me 
after he had talked with me about it, and he talked with Mr. Bond 
Smith and Mr. Smith had advised me that he could not see how we 
could legallv hold the funds, but that if they drew on the account 
we would have to pay it. After that was done Air. Garner notified 
me that they were going to draw on the account.” 

Now, Mr. Gibson. I ask you how the notice from Air. Garner that 
thev were going to draw on the account was transmitted to you, and 
whether such notice was received by you before the check was re¬ 
ceived or at the time the check was received, or after the check was 
received? A. Well, before I wasn’t sure on that point, but I have 
since looked into it and I find that the letter came to me on the day 
of the 22nd in the same mail in which the check came. 

Q. And what did you do, Air. Gibson, when you received the let¬ 
ter from Air. Noel Garner which is already in the record, together 
with the check from the Society? A. The check came through in 
a letter from the Citizens National Bank of Alexandria, and T then 
called you up and told you they had checked on this account for this 
money; that the check was drawn bv the Alodern Workmen of the 
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World Society and deposited in the Citizens National Bank of Alex¬ 
andria, and I asked what l must do about it. 

244 Q. And I told you a check- 

Mr. Gardiner: Wait a minute; T object. 

By Mr. Smith: 

Q. What did T say? A. You said the check- 

Mr. Gardiner: It is all right; you have changed the question. 

The Witness: You said the check should be paid. 

By Mr. Smith: 

Q. Now, Mr. Gibson, 1 call your attention to the following from 
your testimony of the same day, quoting from page 169: 

“Q. Why did you not notify the Auditor of this court when you 
received this letter that you had been advised of a draft on you, and 
if anything was to be done you should prefer having him do some¬ 
thing in order that your rights in the matter could be protected, as 
you had promised him to do?”—that is the letter from Mr. Noel 
Garner—“That you had been advised of a draft on you, and if any¬ 
thing was to be done you should prefer having him do something 
in order that your rights in the matter could be protected, as you 
had promised him to do?” “A. 1 did not think it was necessary 
on my part to do that, because 1 had consulted an attorney and the 
attorney told me to pay it.” 

Now, you can explain what you meant by that. A. As I 

245 remember, just before that question came up 

Mr. Gardiner: Wait a minute. 1 object to that question in that 
form. If he desires to correct that testimony he can ask him if he 
desires to correct it. 

The Witness: I would like to make it clear if I can. 

Mr. Smith: I submit, Mr. Auditor, this in the first place is a tricky 
question and is putting words into the mouth ot the witness who was 
not represented bv counsel and that the witness did in his testimony 
on last Friday set forth on the record that he had no such agreement 
with anybody, and Mr. Gardiner knew that and in spite of it he 
asked him a question which, unless it is very carefully answered 
b v the witness, leaves the impression some such agreement did exist. 
Now, Mr. Gibson in answer to this question apparently failed to 
note the significance of that portion of the question, and I ask him 
to answer the question further in any way he may desire. 

The Auditor: Whether by correction or modification. 

Mr Gardiner: If he desires, I submit I have no objection under 
the ruling, which I have accepted. He has the right to ask him if 
he desires to correct that answer in any way. If that is so, he has 
the right to correct that now under the ruling. 

Mr. Smith: I asked the witness if he desires to correct and amplify 

the answer in any way. 
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Mr. Gardiner: I have no objection to that question be¬ 
cause it is different to what, it was at first. 

By Mr. Smith: 

Q. I will read you the question again: 

“Q. Why did you not notify the Auditor of this Court when you 
received this letter that you had been advised of a draft on you, 
and if anything was to he done you should prefer having him do 
something in order that your rights in the matter could he protected, 

as you had promised him to do?” 

A. T testified in the beginning 1 hadn’t any understanding or 
any promise with them that 1 would notify them. 

Bv Mr. Gardiner: 

•/ 

Q. With whom? A. With you. 

Mr. Smith: Let the witness finish his answer. 

Mr. Gardiner: He says “then,” and I think the record should 
show. 

The Witness: In this letter the only thing I ever remember is I 
wrote Mr. Eason a letter there and told him I would turn these 
papers over to you and 1 would advise him further. Mr. Gardiner 
presented me with that letter, and T had that letter in my mind 
when he said I had not advised him. From the testimony, from the 
reading of the testimony it evidently developed he had something 
else in mind than that which l was trying to talk about. 

By Mr. Smith: 

Q. So that in referring to any agreement of any kind you 
247 had in mind what Mr.- A. I had in mind that when 

I wrote Mr. Eason a letter I told him I would advise him 
further. 

Q. All right. A. I wrote you the letter and sent you Mr. Eason’s 
letter and you told me that you would handle this matter. 

Q. Yes; and that you should refer all inquiries to me. A. And 
that 1 should refer all inquiries, all communications, to you. 

Q. Yes? A. In so far as 1 was concerned T felt T did not have 
anything more to do with it, that it was in the hands of an attorney 
and that an attorney should handle it. 

Q. So, wherever you refer in your testimony to any agreement or 
the reason why you did not notify somebody, you had in mind fur¬ 
ther notice in connection with your letter to Mr. Eason and not any 
definite specific promise or agreement to give any notice either to 
the Auditor or to the receiver or Mr. Gardiner before these funds 
were checked on? What is your answer? A. Mv understanding 
was that this agreement I had spoken of in my letter as to what you 
had advised to do, what you had recommended to do, and that I had 
referred this matter to you—I hadn’t any reference to any specific 
agreement. As a matter of fact, I don’t remember any agreement I 
had with Mr. Gardiner to notify him before these funds were paid 
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out. I did, as I told Mr. Eason I would refer these things 

248 over to you, have in mind all the time this letter that I spoke 
of that I would advise him was in regard to this letter as to 

why I had not notified him after I said I would in the letter. 

Q. Now, Mr. Gibson, this question seems hardly necessary, but 1 
want to make the record perfectly clear. Did you at any time ever 
tell me as the attorney for the hank that you had entered into any 
stipulation or agreement to notify either tlie Auditor, Mr. Gardiner, 
or the receivers before these funds were ehecked out? A. No; I 
did not tell you anything like that. 

Q. And so far as you know, Mr. Gibson, there was no obligation 
either on your part or on my part to notify either the Auditor or 
Mr. W. Gwynn Gardiner or the receivers before these funds were 
checked on? A. Not that I know of. 

Q. And when you say on page 170 that Mr. Bond Smith told you 
he had notified us and you answered “Yes, sir.’* 

“Q. Before the funds had been drawn out? A. That is my 
impression.” 

To what notice did you refer in that testimony? A. I referred to 
the notice you had told me you had talked this matter over with 
Mr. Eason about the withdrawal of these funds and that you told him 
that in so far as you could sec that the bank could not hold the funds 
for the receivers but they belonged to this account in which they 
were entered. 

Q. And you had been advised by me prior to that time of my 
conversation with Mr. Eason, had you not? A. Yes, sir. 

249 Q. And I told you I had advised Mr. Eason that I had 
advised the bank not to pay this money to the receivers on 

the showing made on the court’s order without any ancillary 
proceedings in Maryland, and that is the notice to which you refer 
in this testimony? A. Yes, sir; that is the notice to which l 
referred. 

Q. And when you say later that you thought T was going to tell 
you, that is the information which you thought I was going to con¬ 
vey, isn’t it? A. Yes, sir. You told me you were going to take 
this matter up with Mr. Eason. 

Q. Now, Mr. Gibson, when did you first receive notice of the fact 
that Judge Stafford had signed a decree appointing receivers? A. 
T received the first notice, I think, the day before Mr. Gardiner 
called me up and told me that they had appointed receivers. T 
think it was the day before 1 got this letter hut T can’t say just when. 
I think it was around June 10th, as nearly as I can remember; 
perhaps it was June 9th he talked with me, or it may have been a 
few days later; T am not sure. 

Q. 1 will refresh your recollection on that point by reading Mr. 
Eason’s letter to you dated June 10th: 

“Pursuant to conversation of Mr. Gardiner over the telephone with 
vour cashier this afternoon”- 

A. It. must have been June 9th then that Mr. Gardiner called 

me up. 
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250 Q. Now, I wish you would advise the Auditor, because I 
think it is quite important, exactly what Mr. Gardiner told 

you at the time he notified you regarding this order. A. Mr. 
Gardiner called me up and told me and asked me about this case. 

By Mr. Gardiner: 

(l What did he sav ? 

Mr. Smith: Don’t interrupt the witness. 

Mr. Gardiner: Then T object. 

Mr. Smith: 1 submit the witness should he permitted to answer 
without interruption from Mr. Gardiner, and I expect the Auditor 
to so rule. 

The Auditor: The counsel has asked Mr. Gibson to repeat. 

Mr. Smith : What Mr. Gardiner told him over the telephone. 

The Auditor: Ix*t the witness proceed and tell in his way, 
essentially what Mr. Gardiner said here. 

Mr. Smith: Exactly. 

Mr. Gardiner: But not his conclusion. 

The Auditor: Yes. 

The Witness: Tie told me that the receivers had been appointed 
for this account, and 1 told him I did not know anything about that, 
and he said they had been appointed by the court to take over these 
funds, and 1 told him 1 didn’t know anything about receivers being 
appointed, and that so far as 1 knew the account stood under the 
head of the Modern Workmen of the World Society and it 

251 was subject to that check. And he then got very indignant 
and said if I paid that check 1 would he subject to contempt 

of court and that he would send me to jail. 

By Mr. Smith: 

Q. He told you that over the telephone? A. TTe told me that 
over the telephone. 

Mr. Smith: 1 wanted to call the attention of the Auditor to any 
such conversation by a member ot this bar in connection with an 
order of the District Supreme Court, and I want the record 
to show that in my candid judgment this is a gross abuse of the 
process of this court. 

By Mr. Smith: 

Q. At what time, Mr. Gibson, had any process been served on you 
for the bank to your knowledge? A. No, sir. 

Mr. Smith: That is all, Mr. Gibson. 

Mr. Wilson: I ought to have stated in the remarks I made at 
the opening, and I think 1 did not state it, that no legal proceedings 
were brought in Maryland to subject this fund to the jurisdiction of 
this court or any other court. No ancillary proceedings were brought 
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in Maryland looking to the appointment of a receiver there and no 
other legal proceedings wero taken in the State of Maryland. 

Redirect examination. 

By Mr. Gardiner: 

0 Mr Gibson do I understand vou had no understanding or 
' arrangement with the Auditor, that you made no statement 
252 or promise to the Auditor or to Mr Gardiner or Mr. knmear, 
who were talking to you in the Auditor s office, about holding 
these funds? Ts that what 1 understand your answer? 

Mr. Smith: Don’t answer that question. Let the reporter read 

the question. . , . ,i , 

Mr Gardiner: Just a minute; I object to that. 

Mr. Smith: I didn’t hear the question. I want it read before 1 

will let him answer it. 

The Auditor: Read the question. 

(Thereupon the pending question was then read by the reporter.) 
Mr Smith: Go ahead and answer. 

The Witness: T told you that—You asked me about paying 
them out. 

By Mr. Gardiner: 

Q You say “you”. Let the record show. A. You asked about 
paying them out, wanting to pay you. T told you I was going to 
consult with mv attorney on that; I would not do anything until 
after T had consulted him. Of course, in a way that means I would 
hold them until after T had consulted him, and which T did, hold 

them until after T had consulted him. 

O You don’t, understand my question. T am asking you now 
with reference to what was said over the telephone at the time ot the 

conversation had from this office. ,, 

Mr. Smith: The conversation with whom. Mi. Gardiner. 
2r>:‘, Mr! Gardiner: Tf the witness does not understand that L 

will endeavor to give it to him. ... -o 

Mr Smith* I wish you would make your question just as specific 

as possible. Frankly,' T don't understand it myself. 

By Mr. Gardiner: 

Q You had a conversation with Mr. Kinnear over the telephone, 
did you not, about this matter? A. Mr. Kinnear called me up over 

th Q P IMd’hMell'you he was at the Auditor’s office? A. It is my 

'"Q^DidVtalk to vou during that conversation? A. Now, I can’t 
remember, Mr. Gardiner, whether you did or not. It may he possiblo 

vou did. 

9—3779a 
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Q. Did the Auditor talk to you during that conversation? A. I 
knew he talked to me, but 1 don't know which one—whether Mr. 
Eason or which one. 

Q. Did Mr. Davis? A. That is just what I. answered. I can’t 
remember which one it was. I know he said it was the Auditor 
for the Supreme Court. Now, whether it was Mr. Davis, I can’t say. 

Q. Didn’t the Auditor then state to you that you had better hold 
those funds and not pay them out until the receivers had an oppor¬ 
tunity to look into this matter and the court had an opportunity to 
investigate it, and didn’t you tell him “You needn’t worry”; 

254 they would not he paid out until you notified them? A. I 
don’t remember. 

Q. Anything of that sort? A. It may be possible. I wouldn’t 
pay out the funds until after I had consulted my attorney. 

Q. Did anything of that sort occur? 

Mr. Wilson: That is a general question—“Did anything of that 
sort occur?*’ 1 object; it is too general and meaningless. 

By Mr. Gardiner: 

Q. Did anything of the character I mentioned to you in my 
previous question occur? 

Mr. Wilson: Same objection. 

Mr. Gardiner: T stand upon it, vour Honor. He understands the 
question absolutely. 

Mr. Wilson: I don't understand it. 

The Auditor: Let’s clarify the question and T am satisfied the 
objection will l>e withdrawn. 

Mr. Gardiner: All right. 

By Mr. Gardiner: 

Q. Was there anything said by the Auditor or by me during this 
conversation a* to holding the funds because the decision of the Su¬ 
preme Court of the District of Columbia—the Court of Appeals of 
the District of Columbia had declared those funds not to belong to 
the person who had them on deposit? A. Didn’t I just 

255 answer that question that I understood that you had told 
me—or the Auditor or someone,—I can’t recall—said “hold 

the funds”, and T said “I will hold the funds until I can consult with 
mv attorney”. 

Q. Was that your answer to him at that time, as your recollection 
now goes? A. And didn’t you ask me or someone follow it up 
and ask me who my attornev was, and T told vou “Mr. Wilson and 
Mr. Smith”? 

Q. Now, I am asking you, ami all of these questions refer to tho 
conversation in the Auditor’s office on the first day—not as to your 
conversation with me the following day. A. Well, T have answered 
it the best that T can remember, Mr. Gardiner. 

Q. Now, on the following day T called vou up over the telephone, 
didn’t I? A. You certainlv did. 

4 / 
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Q. And I told you that the Court had appointed a receiver foi 

this fund? A. Yes, sir. u 

Q. And you said that you wanted an opportunity to consult your 

counsel, didn’t you? A. It is more than probable I did tell you 

* Q* What is your recollection? A. My recollection is T told you 

I wanted to consult with my attorney, yes, sir. 

Q. And I asked you who the attorneys were? Is that 

256 right? A. Yes; that is as I remember. You asked me who 

the attorneys were. 

Q. And didn’t I tell you then 1 would be satisfied to wait until 
you did consult your attorneys? A. Yes. 

' Q. And didn’t' you then tell me you would hold that tund and 
notify me or notify the receivers what would be done before any- 
thine was done with it? A. Well, now, I don’t remember about 
that 1 told you T would consult with my attorney, but 1 don t 
remember stating, as T said in the first testimony, T don’t remember 
and ean’t remember, and I have gone over it, that 1 told you L 
would hold these funds and wouldn’t pay them out until alter 1 
had advised you. I don’t remember that at all. 

O I show you the two letters to Mr. Eason. A. l es. 

Q. In which you said that. A. No; I didn’t say that about the 

funds. 

Mr. Smith: I object to that. That is a deliberate misstatement 
of the record by Mr. Gardiner, and I want it corrected. 

Did you read those letters into the record? 

Mr. Gardiner: I certainly did. 

Mr. Smith: Where are they? 

Mr. Gardiner: You have the record. ., 9 

Mr Smith- Did you read them in on Thursday or Irnlay' 

257 The Auditor: The record is there to your right, 

Mr, Gardiner: Well, we will get the letters. That will 
simplify the matter. He is entitled to have the letters shown him 

if he wants that. 

By Mr. Gardiner: 

Q Reading from your letter, June 17, 1921, you state: “Mr. 
Smith advised me to hold the funds of the Society until he had an 
opportunity to look into the matter. As soon as T can get ad\ ice 
from him regarding same will advise you further. 

You made that statement didn t you? 

Mr. Smith: Don’t answer that question. . 

Mr. Reporter, will you read Mr. Cmr.hner’s previous question 
which is now standing unanswered on the record before this letter 
was discussed? T want to see how that question reads. 

(Whereupon the following proceedings were then read bv the 
reporter:) 

“Q. I show you two letters to Mr. Eason. A. Acs. 
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“Q. In which you said that. A. No. T did not say that about 
the funds”. 

Mr. Smith: Now, road before that. 

(The following proceedings were then read by the reporter:) 

“Q. And didn’t 1 tell you that 1 would be satisfied to wait until 
you did consult your attorneys? A. Yes. 

258 “Q. And didn’t you then tell me you would hold that fund 
and notify me or notify the receivers what would be done 

before anything was done with it? A. W ell now, 1 don t remember 
that.” 

Mr. Smith: Right there. Exactly, and 1 want the record to show 
that Mr. Gardiner bas deliberately misquoted the contents of Mr. 
Gibson’s letter to Mr. Eason. 

Mr. Gardiner: Now, if your Honor please, that is the second time 
that implication has been made here, and be has also talked here 
about other things. 1 take it that the Auditor should direct him 
that no such language be used. If he wants to use that language 
outside after we are over, that is another matter. 

Mr. Smith: I will be very glad to do that too. 

(After some remarks off the record the following occurred:) 

By Mr. Gardiner: 

Q. Now, Mr. Gibson, didn’t 1 say to you when you said you 
wanted to talk to your counsel, and didn’t I say you are entitled to 
that, and I am perfectly willing to wait until you get an opportunity 
to talk to your counsel: Didn’t I say that? A. I expect you did say 
something like that. 

Q. And didn’t I say I was going to send out or ask the receivers 
to go out with a copy of this decree and present it as a notice? A. 
Yes; you told me that. 

Q. But I said “I will not do this now; you are going to 

259 consult your counsel, and if you will protect this fund until 
you have an opportunity to talk to counsel, that is all right,” 

and didn’t you say “You needn’t worry; I am not going to get into 
any trouble and pay this money out until the Court and everybody 
has an opportunity to know where they stand.” Now, isn’t that the 
substance of what was said? A. I think, Mr. Gardiner, I remember 
something like that. I can’t say positive. That was the sum and 
substance of it. 

Mr. Gardiner: That is all. 

The Auditor: You brought with you the cancelled check? 

The Witness: Yes, sir; Mr. Wilson has it. 

Mr. Wilson: I have it right here. 

The Witness: He also had the original copy, served on me by Mr. 
Garner. 

Mr. Wilson: We will be glad to show this to the Auditor. 

The Auditor: Mr. Reporter, will you get this on the record? Mr 
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Wilson, do you interpose any objection to permitting the Auditor 
to make a photostatic copy of the check No. 1? 

Mr. Wilson: No. 

The Auditor: Get this on the record, please. 

260 “No. 1. 


Takoma Park, Md., D. C., June 22, 1921. 

Pay to the order of Citizens National Bank, Alexandria, Va., 
$2,588.67, Twenty-five hundred and eighty-eight and 67/100 dol¬ 
lars 

MODERN WORKMEN OF THE 
WORLD SOCIETY, 

Bv ROBERT THOMAS, 

Chief Scribe.” 

Takoma Park Bank, Takoma Park, Md.-D. C. 


Bearing endorsement as follows: 

“Pay to the order of any bank, banker or Trust Company. 

All prior endorsements guaranteed. 

CITIZENS NATIONAL BANK, 
M. L. DINWIDDIE, 

Cashier. 

68-108. Alexandria, Va. 68-108. 


Paid 6-23-21. T. P. B ” 


By Mr. Gardiner: 

Q. Do you know where they got this check on your bank from? 
A. Yes; they got it from us, I suppose, when they changed the ac¬ 
count. I did not give it to them, but \ suppose they got it from the 
man who waited on them. I think Mr. Lyddane opened up the 
account for Mr. Thomas, and perhaps he gave them the check. We 
have them out on the counter, but I wouldn’t be sure whether he 
picked it off the counter or whether we gave it to them. 

Q. You followed your usual course in obtaining this signature 
card? A. Yes, sir. We have the signature card in file just as that 
check has been signed. 1 verified that point very particu- 
261 larly. I cannot remember before whether it was signed 
Chief Scribe or Treasurer, but the card and the signature was 
identically the same. 


Mr. Gardiner: That is all. 
Mr. Smith: That is all. 


(Witness excused.) 


Samuel C. Redman, was thereupon called as a witness on behalf 
of the petitioners, and having been first duly sworn, testified as 
follows: 



134 


S. J. MASTERS ET AL. VS. C. A. HARTMANN ET AL. 


Direct examination. 

By Mr. Gardiner: 

Q. What is your name? A. Samuel C. Redman. 

Q. You are the president of the Takoma Park Bank? A. Yes, 
sir. 

Q. Are you? A. Yes, sir. 

Q. What personal knowledge have you, if any, of the transaction 
of the transferring of these funds from the account as it appeared 
in the name of Kinnear as Chief Scribe to Thomas as Chief Scribe? 
A. 1 haven’t any knowledge of any transfer. 

Q. You knew nothing about it? A. No, sir. 

Q. Was your attention called to it by anyone in the bank, and it 
so, by whom and when? A. I can’t remember the date, sir. 

262 Q. Well, approximately. A. Well, about the time this 
controversy arose. 

Q, You mean the controversy of the transfer in the bank? A. 
No; I think there was some controversy between Mr. Kinnear and 
the parties in Alexandria about the disposition as treasurer. I think 
there was something of that. I don’t know the particulars, but that 
is my impression. Mr. Gibson notified me that lie had received a 
resolution from the Society whereby another party was elected to 
his position. Now, I don't remember the detail of that. It is simply 
vague but 1 do remember something of the matter. 

Q. Now, did you see Mr. Kinnear? A. No, sir; I didn’t see him 
to talk to him about it, onlv about in a casual way on the street some 
time after that. 

Q. Now, was that before or after this check was presented that you 
talked to him on the street? A. I think it was before that, sir. 

Q. Before? A. Yes, sir. 

Q. And where was that? On the street where? 

Mr. Wilson: One minute, Mr. Redman. It was a surprise to me 
to learn there was any question as to the authority of the bank to 
pay this money to the person or corporation—Now, if the 

263 bank is going to be sought to to be held liable, of course, we 
cannot be expected to come here and disclose any defense we 

may have in a possible suit based upon their payment of this check. 
1 think I will have to ask that Mr. Redman be cautioned that he 
should not answer, that he should not testify and answer any fur¬ 
ther questions which might involve his bank in liabilities. We are 
not parties to this suit. 

Mr. Gardiner: There is no rule that will prevent him from testify¬ 
ing when he is in thq jurisdiction and properly subpoenaed in a 
civil matter, whether for or aganst him. If he says it will incrimi¬ 
nate him or anything like that- 

Mr. Wilson: My point is that what he might say is immaterial 
to the issues in this case. We offered him as a witness so that we 
could give the Auditor any fact that is material, but here we come 
to facts that are not material to the issues in this case. 
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It would only affect the liability of the Takoma Park Bank to a 
depositor for the wrongful payment of the check, and that matter 
should not be questioned into at this time. They are simply trying 
to make out a case themselves against the Takoma Park Bank, 
not parties to this proceeding. 

The Auditor: The objection is sustained so far as the president 
of the Takoma Park Bank answering any questions which would in 
a way disclose his defense or seek to make the bank pri- 

264 marily liable in this transaction. 

Mr. Gardiner: Your Honor will allow me an exception 

to that? 

Mr. Wilson: That is all, Mr. Redman. 

Mr. Gardiner: No wait a minute. 

Mr. Wilson: Oh, I thought you were through. 

Mr. Gardiner: I want to get it in proper form. 

Mr. Wilson: All right. 

By Mr. Gardiner: 

Q. What did Mr. Kinnear say to you about his position in this 
matter : 

Mr. Wilson: Same objection. 

The Auditor: Sustained. 

Mr. Gardiner: Note an exception. 

By Mr. Gardiner: 

Q. Did Mr. Kinnear tell you that he would like to have the 
funds paid out? 

Mr. Wilson: Same objection. 

The Auditor: Sustained. 

By Mr. Gardiner: 

Q. Did he tell you he did not want the funds paid out? 

Mr. Wilson: Same objection. 

The Auditor: Sustained. 

By Mr. Gardiner: 

Q. Did he talk with you at all with reference to the funds? 

Mr. Wilson: Same objection. 

The Auditor: Sustained. 

265 By Mr. Gardiner: 

Q. Did he talk with you at all with reference to declining to go 
to Alexandria to the meeting of the Modern Workmen of the 
World Society? 

Mr. Wilson: Same objection. 





136 


S. J. MASTERS ET AL. VS. C. A. HARTMANN ET AL. 


The Auditor: To simplify this matter; the bank is not before 
the Court in the proceedings, and the Auditor could not undertake 
to make them parties. That should be clearly understood. We 
have here the situation where both the president and the cashier 
have volunteered, in a sense, to give us all information with a view 
of reaching a definite and clear understanding as to these transac¬ 
tions, but now an effort is being made to have the Auditor make 
a serious mistake of trespassing upon the judicial domain. Now. 
there is a way of making the Takoma Park Bank a party to this 
or other proceedings, but it is not a part of my duty to indicate 
how it should be done, and I doubt the wisdom of the Auditor’s 
taking any steps with a view of certifying those questions to the 
Court for instructions. They are very clear and definite in the order 
of reference. 

Mr. Gardiner: That is all, Mr. Redman. 

Mr. Wilson: That is all, Mr. Redman. 

(Witness excused.) 

266 J. D. Eason, Jr., a witness of lawful age, called by and on 
behalf of the petitioners, having been first duly sworn, testi¬ 
fied as follows: 

I >irect examination. 

By Mr. Gardiner: 

Q. You are Mr. J. D. Eason? A. Yes, sir. 

Q. Mr. Eason, the day after your appointment or after your ap¬ 
pointment as receiver in this cause, did you see Mr. J. Bond Smith? 

A. I did. _ . 

Q. And if so. at whose instance did you see him, and give us the 
conversation. A. lie and I talked over the phone and 1 arranged 
to get down to see him at his office. 

Q. When was that with reference to the dcree, the date of the 
decree appointing you? A. It was several days afterwards; I don t 
remember just how many days it was—quite a little while after¬ 
wards. 

Q. Now, what did he say? A. He said he wanted to be informed 
as to whom the parties in this suit were, and I took down to his 
office a bound, printed record of the case as it had been to the Court 
of Appeals two or three times, and explained to him Mr. Ivinnear 
was a party to the suit as well as Masters, and then he discussed 
the liability of the bank and what the bank could do, but 

267 at that time no check had been presented by anyone whatso¬ 
ever, and that question had not arisen in the case at that 

time. That was afterwards he talked to me over the phone about 
that matter. lie made the remark very clearly to me at that time 
that as far as we were concerned as receivers, we need not worry 
in any way because the money would stay right there, “You have 
nothing to worry about so far as that is concerned. The money 
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will be there, whether we will be able to turn it over to you people.” 
Then he said it was a matter we would have to resort to the court 
in Maryland. 

By Mr. Smith: 

Q. In Maryland? A. In Maryland. But he did not say what 
would be done in the case the check was presented, and that ques¬ 
tion did not arise at all. Now, he simply said—I remember quite 
distinctly a phrase like this, “You fellows needn’t worry in any 
way, because the money will stay right there.” We were "so sure it 
would stay there we forgot anything else at all. 

By Mr. Gardiner: 

Q. Did you afterwards see him or talk with him over the phone? 
A. Afterwards he talked to me over the phone about the check 
having been signed. 

Q. Did you talk with him at all or have any notice at all from 
him of any kind between the time he talked to you, at which time 
he made the statement you have just given us, and at the 
268 time he called you over the phone and told you the check 
had been paid? A. No. 

Mr. Gardiner: That is all. 

Cross-examination. 


By Mr. Wilson: 

Q. When he said the matter would have to be determined in the 
Maryland court—you are a lawyer, aren’t you? A. Yes. 

Q. You acquiesce in that as a sound legal proposition, I suppose? 
A. He said that the bank had the funds there in the name of a cer¬ 
tain society, and that that bank was outside of the jurisdiction of 
this court and that regardless of what happened, they themselves, 
as they then understood it, would not make a move to give us that 
money unless the matter was brought to the attention of a court in 
Maryland. What 1 was after on behalf of the receivers was to get 
that money in our possession as the Court had directed us to do 
here. 

Q. Why didn’t you file ancillary proceedings in Maryland? A. 
We had not at that time decided what we would do about filing an¬ 
cillary proceedings in Maryland. 

Q. You did not file a certified copy of the decree from the district 
court of the District of Columbia in Maryland? A. We did not. 

We did mail to the bank a certified copy of the decree, of 
269 which they acknowledged receipt. 

Q. What was the date of your interview with Mr. Smith? 
A. 1 can’t say now. 

Q. Wasn't it the 21st of June? A. 1 can't say. I would imagine 
from the date we were appointed, which was on the 10th, that it was 
ten or twelve davs thereafter. 
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Q. Ten or fifteen days after you were appointed receivers. A. 
But it was Wore anything was said about honoring (ho check. 

Q. Wasn’t it about on the 21st of June? A. I wont say about 

that because I am not sure. , . 4 

() Didn’t Mr. Smith tell you that he had advised the bank not to 

nav the funds to the receivers on the showing that the receivers had 
Inade to him? A. Tie said “We are outside the jurisdiction of the 

l 0 l Q*''And as a result of vour conference with him you knew that 
the bank would not pav (be money over to the receivers? A. 1 
understood they were going to stand pat and hold their position be¬ 
cause thev were outside of the jurisdiction of the eouit. 

Q. lie did not. did he. indicate to you in any way directly or m- 
directlv what the bank would do if the check was actually 
070 presented? A. Al>solutelv not. That question did not arise 
under anv circumstances.' I was resting easy on that ques¬ 
tion because 1 felt the bank’s honor, after they had assured us we 
needn’t worry, was at stake. T felt that all banks had a certain 
honor to sustain and we rested on that assumption clearly from the 
time Mr. Gardiner first talked to Mr. Gibson over the phone 

Q While they have honor to sustain, they have a legal liability 

1 < 1 depositors? A. "Exactly. 

Q. Don’t they? A. Yes, sir. 

Mr. Wilson: That is all. 

Mr. Gardiner: That is all. . vt v 1 m 

Mr. Wilson: Mr. Smith wants to get a tnn to New l'ork. Ma> 

the Takoma Park Bank be excused? 

Mr. Gardiner: So far as I am concerned. 

Mr. Wilson: There are 110 further witnesses to he examined. 

Mr! Gardiner: Not so far as T know now. 


071 After Recess. 

The hearing was resumed at 12 :*>b o clock p. m. 

Mr. Wilson: If your Honor please, before we resume proceedings, 

let me sav this. , . +1 . T 

I mav have stated in mv opening at this mornings session that 1 

was here represent ins tlie Takoma Park Bank. Of course, I am not. 
The bank is not a party to the proceedings. I was merely here in 
an advisory capacity to the president of the hank, who was examined 
as a witness, and Mr. Oil-son, the cashier. The hank is not a party 
to these proceedings, and therefore I do not think T ought to remain 
to attend the hearings. Of course, the hank is not appearing heic 

voluntarily. . , , , T . 1/1 

T thank vour Honor for the courtesv extended to me. and I wished 

to make this explanation as to why 1 did not think it necessary or 

advisable for me to remain at the further taking of the testimony. 

The Auditor: We will excuse you, Mr. Wilson. 

Mr. Gardiner: Mr. Hughes. 
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Francis R. Hughes, was produced as a witness and having been 
first duly sworn by the Auditor, testified as follows: 

Direct examination. 

By Mr. Gardiner: 

Q. Mr. Hughes, give your full name? A. Francis R. Hughes. 

Q. Where do you live? A. 1419 R Street, N. W. 

272 Q. What connection have you ever had with this society 
known as the Modern Workmen of the World Society? A. 

Well, 1 was on the Board of Directors. I was not an active mem¬ 
ber. I was there at the request of Mr. Kinnear, who asked me if 1 
would serve, and 1 did at his request; but I did not know any of the 
inner workings of the organization. 

Q. When did you become a member of the Association or of the 
Board of Directors? A. As near as I can remember, sir, it was about 
1915. 

Q. 1915? A. Yes, sir. 

Q. And you are a printer, 1 believe, by profession? A. A es, sir. 

Q. And I assume you were doing the printing for Mr. Kinnear? 
A. Yes, sir: that is how I became acquainted with him. 

Q. Mr. Kinnear asked you to go on this board? A. A es, sir. 

Did lie explain to you anything about court proceedings at 
that time? A. No, sir. The wav 1 remember, it was a new organi¬ 
zation that was being started. 1 may lie wrong in saying that. 1 
could not say exactly, but my impression is that Mr. Kinnear told 
me that it was a new organization that was being started, and that 
the law required a certain amount of men on the Board, and he 
asked me if I would serve, and I told him I would be glad to. 

273 Q. Did you have any financial connection with the com¬ 
pany? A. No, sir. 

Q. Did you ever put up any money for the company? A. No, 
sir. 

Q. Did you ever have any policies in the company? A. I had 
a policy. I paid something on it, and then, 1 think, Mr. Kinnear 
kept it up a little while—a very small one—but I am not sure 
whether Mr. Kinnear paid it up'to the present time or not, but I 
am quite sure that 1 have not paid anything on it in quite a while. 

Q. What do you mean by “quite a while '? That is what 1 want 
to get at, A. Well, 1 would say three years, but I have never taken 
advantage of that policy, 1 might state. 1 have been sick on two 
or three occasions and never took advantage of it. 

Q. So that while there was a policy issued to you, upon which 
Mr. Kinnear was paying, as you understood, you regard yourself 
as not being insured, and did not make any claims for that reason, 
when you were sick? 

Mr. Yeatman: Wait a minute. 1 object to that. That is not 
his testimony. The testimony is that he had a policy, that he paid 
it for a while, and Mr. Kinnear paid for it. It is a matter of com¬ 
mon knowledge that as to all of us who carry policies, sick and ac- 
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cident, we have the privilege of making a claim or not, but 
274 that does not affect the policy. 

Mr. Gardiner: No; I wanted to get the fact about the pay¬ 
ment ; that is all. 


Bv Mr. Gardiner: 


Q. As 1 understand it. you took out a policy at the time Mr. Kin- 
near asked vou to become one of the Board ot Directors? A. Acs, 
sir. 

Q. Do you remember how much that policy was lor? A. 1 would 
not like to say. 

Q. Did you ever see the policy? A. 1 have an idea it was a $500 
policy. 

Q. Did you ever see the policy? A. L think 1 have it. 

Q. You think you have it? A. L am not quite sure, but 1 1 1 i ii i k 
J have it. 

Q. About how long did you pay on it? A. \\ hy, I paid right 
along. We had the Board of Directors’ meetings, and we got five 
dollars for them for a while, and then it was raised to ten dollars, 
and at one time. I think, 1 turned in my ten dollars for dues, but 
1 owed it and some more. 

Q, I see. A. And 1 suppose Mr. Kinnear will send me a bill 
sometime for this policy. I would like to have it. It is good, but 
1 have never taken advantage of it up to the present time, that is, 
the sick benefits. 

Q. Although you have been sick? A. Yes, sir. 

275 Q. Now, since when, if you can tell us approximately, have 
you stopped paying, or since when did you last personally 
make a payment on the policy? A. T could not answer that, sir. 

Q, Have you made a payment in the last year? A. T probably 
have turned over a check in the last year. 

Q,. What cheek? A. That was one of my fees—my fee for the 
meeting of the board of directors, and I probably turned that over. 
1 couldn't say though. I don t think I have paid. 

Q. A on don't think you have. A. I don t think I have. Maybe 
I have. 

Q. A r ou do not know whether you have or have not paid, do you? 
A. No, sir; it was only a small amount. I didn't really pay much 
attention to that. 



These 


ten dollars? 


checks were for first five dollars a meeting and then for 
A. Yes, sir; that is mv recollection. 


Q. How often were the meetings held? A. I should sav two or 


three times a year. 

Q. Only two or three times a year? A. Yes. 

Q. Who were present at those meetings? A. Why, there wasn't 
a verv large gathering at any of them. What I mean by 
270 that is it would seem to be hard to get everybody together. 

but the most frequent ones were Mr. Kinnear, Mr. Mays, 
Mr. Garner and myself, and 1 believe there was a Mr. Offutt. 

Q. Mr. Offutt? A. T believe that was his name. 
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Q. What Mr. Offutt? A. Ho was connected for a while with 
the organization. 

Q. What Mr. Offutt, do you know? 

A. I could not tell you his initials. 

Q Carl Offutt? A. Yes, sir; I should say it was. 

Q Now, at any time, at any of these meetings, was there any ques¬ 
tion about any court proceedings? A. No, sir. 

Q. It was never discussed? A. No, sir. . , 

Q And you had no knowledge of them. A. I had no know - 
edge, no sir. 1 might say Mr. Kinnonr spoke of being tied up with 
somo other organization here, and that the minute that was settled, 
that this thing could get the proper attention to expand. 1 tlnnk 

that was the intention, to the best of my knowledge. 

Q. Is that what Mr. Kinnear told you? A. No, sir; I cant say 

that he told me that. I gathered it. T , .. . 

Q. You gathered it from where, now? A. Just from the meet- 

k q \y as there anything said at the meetings about it ? 
277 If so, who said it, and what was said? A. I cannot say that 
there was anything said concerning the other organization, 

as I understood it to be. A . 

Q But whatever was said, you gathered from that that there was 

some other matters which had Mr. Kinnear tied up and that when 
tliev were over that this organization would expand. Is that a cor¬ 
rect statement of it? A. I said Unit, yes, sir, but 1 haven t any 
reason to sav it, only inasmuch as that was mv own impression. 

Mr. Yeatman: 1 move to strike that out. 

The Auditor: Yes; that goes out. 

By Mr. Gardiner: 

Q. Now, where did you gel that impression from? A. There at 

the meeting—1 guess 1 manufactured it myself. 

Q Then von manufactured it and did not get it from anything 
that was said at anv of the meetings, or anything that was said by 
any person connected with the Association? A. I cannot say that 

T A' 1 

G. When, if at all, did you first learn that there was some litiga¬ 
tion involving this company of which you were a director. A. 
When I got a summons the other day. Oh, no; no sir. I recenei 
a notice from Alexandria, and it was worded pecuharly. 

0 Where is that notice? A. 1 eouldn t tell you. 1 proli 
278 ably have it, or probably not I have not it on my person, 
but they were calling a meeting in Alexandria, and the no¬ 
tice-may I go on? A. The notice was worded so funny. 

Mr. Gardiner: 1 think he may testify as to his recollection of 
that notice. Tf need be, we can get it, but this would sa\e time. 
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P»v Mr. Gardiner: 


Q Go ahead, sir? A. This notice read so funny that I called 
Mr. Kinnear up. No; [didn’t. I went around. 

Q. You went around to Mr. Kinnear’s office? A. i es. 1 said, 
<k Did you receive a notice of this organization? 1 can’t remember 
whether he said he had or not. However, he said he had been or¬ 
dered bv the court not to have anything to do in any shape or form 
with this organization. “Well,” 1 said, “If that is the case, I think 
1 had better resign, too. There is nothing in it for me. 'Veil, 
he said, “You can suit yourself. 1 will have nothing to do with it. 

I am going to abide by what the court said, and T am out, and I 
will have nothing to do with it.” 1 said ho had my resignation. 

He said “You attend the meeting.” 

Q He said what? A. He said, on attend, or Are you going 
to attend?” However, he told me that Judge Norton was a good, 
upright man, and for me to do as he, Judge Norton, advised me 

to do. 0 . ,, ru 

Q. Then, did you see Judge Norton after that? A. W ny, 

279 I went down to this meeting in Alexandria. 

Q. Who was present at the meeting? A. Judge Norton 
was there, and Mr. Mays, and Mr. Garner and myself. 

Q. You four? A. Yes, sir. 

Q. What was said there? A. The question was brought up ot 
Mr. Kinnear’s resignation. * 

Q. What was said, now, and who said it? A. \ don t remember 

exactly. I couldn't tell vou to save my life. 

Q. Did Judge Norton do the talking? A. Not during the meet¬ 
ing. To the best of my recollection, he did not. 

Q. Who did the talking during the meeting? A. Mr. Garner, 1 

think, occupied the chair. . 

Q. Where was this meeting? A. In Alexandria, at 12> houtli 

Fairfax Street. 

Q. 128, was it not? A. Ye% sir. 

Q. In Judge Norton’s office? A. Yes, sir. 

Q, And Mr. Garner occupied the chair? A. 1 am quite sure that 

at that meeting Mr. Garner presided. 

Q Who made the motions that were made? I want your recol¬ 
lection, that is all. A. The way those meetings were, there 

280 were so few of us there that we would have to switch making 

the motions. T 

Q. Who suggested making the motion ? A. W hat motion, may I 

ask ^ 

Q. Well, anything that was done there that day? A. Mr. Mays 
suggested that we give Mr. Kinnear a vote of thanks, and Mr. Garner, 
I think, made a motion that we ought to accept Mr. Kinnear’s resig¬ 
nation, or probably I made that motion. T couldn t say, sir. 

Q. Did Mr. Kinnear tell you that he had resigned? A. Yes, sir. 
Q. Then, why would you make a motion asking them to accept 
his resignation, if he had not resigned? A. Well, we received a 
letter down there. 
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Q. From Mr. Kinnear? A. From Mr. Kinnear. Tt was read at 
the meeting. 

Q. That letter did not say that he resigned, did it? A. That fact 
was brought out, sir. 

Q. Who brought it out? A. Well, if I am not mistaken, I think 
T said that that letter, in my mind, read like a resignation. 

Q. Yes. A. And there was a little discussion about it. 

Q. Who discussed it? That is what I want to get at. What did 
Judge Norton say about it? He was a lawyer there to advise you, 
and you had been told by Mr. Kinnear to take his advice? A. Yes, 
sir. 

Q. What did he say about it? 

281 Mr. Yeatman: If your Honor please, I think the witness 
ought to be advised of his rights, now. If Mr. Gardiner wants 

to procure from the witness any advice given to him by Judge Norton 
in a professional capacity, I think the witness ought to he advised 
that it is confidential and he may or may not disclose it. 

Mr. Gardiner: As against a client? 

Mr. Yeatman: At least, you cannot compel the witness. Tt is the 
(Jient’s privilege. 

Mr. Gardiner: I say it is the client s privilege. He may or not. 
Mr. Yeatman: I say he ought to be advised of his rights. He is 
not represented here. In so far as anything that may have occurred 
in that meeting is concerned, ordinarily there would l>e no objection 
unless Mr. Gardiner is endeavoring to lay a foundation in some 
way or other, for contempt of court against this man; in which event 
he should also he advised of his rights, and that he cannot be com¬ 
pelled to give any testimony which may tend to incriminate him. 
I have no interest in this man; 1 have never heard of him until he 
was called as a witness, but he is here under subp<ena, and the Au¬ 
ditor should take it upon himself to advise- 

Mr. Gardiner: 1 should he glad to have the Auditor tell him what 
his rights are, of course. However, as to the proposition that he 
cannot disclose what advice was given by Judge Norton, that is not 
proper. Judge Norton, if he were here, could refuse to give what 
advice lie gave to this man, if the relations were those of at- 

282 torncy and client, but those were not the relations, even. It 
was simply a meeting where Judge Norton was present, and 

he had been told by a friend that he might do whatever Judge Norton 
said, because Judge Norton was a high class gentleman. 


By the Auditor: 

Q, Did you retain Judge Norton as your counsel? A. No, sir. 

Mr. Gardiner: I thought not. Now, of course, if you want to tell 
him that he need not testify to anything that would tend to in¬ 
criminate him- 

Mr. Yeatman: Well, he is not a lawyer. He does not know 
whether you are trying to show that he did something in contempt 
of court or not. 
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(After conference between the Auditor and counsel.) 

The Auditor (addressing the witness) : There is no objection to 
your testifying substantially to what transpired at the meeting that 
was held at Alexandria, but at this time the Auditor feels it in¬ 
cumbent on him to say that, in so far as there would Ik? any testi¬ 
mony that would tend to incriminate you or embarrass you in these 
transactions, or to have the effect of making you liable, in any finan¬ 
cial way, as you are not provided with counsel, I caution you as 
to your rights in the matter. 

The Witness: Well, I would like to answer these questions and 
enlighten the gentlemen as much as possible, but, at the same time, 

I do not want to get myself in trouble. Up to date, 1 do not know 
of anything that I have done, or anybody else, that could get us in 
trouble. 

^83 By Mr. Gardiner: 

Q. Now, we were asking you in reference to what was said when 
you brought up the question that there was nothing in the letter 
which Mr. Kinnear had written and which was before the board for 
action, that indicated a resignation from him. A. Well, Mr. Garner 
said, ‘That is right,” 

Q. Mr. Garner said, “That is right”? A. Yes. He said, “I think 
I will call Kinnear up, and he left the room and was gone, I should 
say, about ten minutes, or fifteen minutes, and came back, and my 
impression is that he said, 1 am quite sure that he said he had been 
talking with Mr. Kinnear and that Mr. Kinnear said that we should 
accept that letter as his, Mr. Kinnear s resignation. 

Q. Well, was there anything further said then about it? A. No; 
not about the resignation. It was accepted, and Mr. Kinnear was 
voted a vote of thanks, and we went on. 

Q. Who was acting as secretary of the meeting? A. Why, Mr. 
Mays was acting as secretary at that time. 

Q. You said the crowd was so small that you had to arrange about 
who should make the motions. Do 1 understand that Mr. Garner, 
for instance, would say, “Now, I want somebody to make a motion”? 
A. Not at this particular meeting, sir. 

Q. What? A. Not at this particular meeting. At all the meetings 
it would be sontebody’s thought—there were always active 
284 and non-active members present: for instance, myself. I 
could never think of a motion to make, so Mr. Kinnear 
would think of something that should be done, and he would ask 
me to put that motion before tbe Board, and in that way all of those 
trifles- 

Q. Did that same thing apply down there that day? A. It ap¬ 
pears to me that it did. I am not sure. 

Q. Did anybody suggest that you move the resignation of Mr. 
Kinnear? A. No, sir; no sir. 

;Q. Then, why did you move it, when you had raised in your mind 
the question as to the fact that that letter did not contain a resigna- 
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tion? A. Because Mr. Garner left the room, sir, and said he was 
going to call Mr. Kinnear up. 

Q. You made the motion, however, after he returned. A. Yes, 
sir. 

Q. Saying that he had called up Mr. Kinnear, and that Mr. Kin- 
near had told you to accept his resignation? A. Yes sir. 

Mr. Yeatman: To accept the letter as his resignation. 

The Witness: Yes. 


By Mr. Gardiner: 

Q,. To accept the letter as his resignation? A. Yes. 

Q. Did Judge Norton say anything about that? A. I think not, 
sir. 

'Q. Did Judge Norton say anything at the meeting at all? 
‘285 A. Judge Norton said that there had been some order signed 
whereby Mr. Kinnear had nothing to do with the organiza¬ 
tion, and for the time being he would suggest that the officers being 
in Alexandria, that they should have a home office down there, and 
he would give the office rent for nothing, I think he said, and he also 
suggested this Mr. Thomas- 

Q. Thomas? A. Yes; as the successor to Mr. Kinnear. 

Q. Was lie present? A. No sir; Mr. Thomas was not present. 

Q. What did he say about it? A. He said he was a good, hon¬ 
est, upright man, and a lawyer and that he would perform these 
duties, I think, for $25 a month, lie, Judge Norton, would let him 
have the space in his office free of charge, and thereby cut down ex¬ 
penses as much as possible during the proceedings. 

Q. As to this man, Mr. Thomas, did Mr. Norton say anything 
about his being there as his assistant in his office with him? A. He 
said he knew him and that he could have this room free of charge. 

Mr. Yeatman: This is only repetition. 1 object to asking the 
question. 


By Mr. Gardiner: 


Q. Did you see any sign on the door, with the name of the tenant 
on it? A. No, sir. 

Q. Did Judge Norton say anything about his being his assistant 
there with him, a young lawyer? A. Not to my knowledge, 


280 sir. 

Q. Not to your knowledge? A. No sir. 

Q. Was there anything said at that meeting about getting the 
moneys from Takoma Park to Alexandria or getting the books from 
Takoina Park to Alexandria? A. 1 think, sir, that Mr. Garner said 
that, inasmuch as things had turned out the way they had, it would 
be advisable to transfer the money from Takoma to the Alexandria 
bank, and that after a while things would work out better, and they 
looked for Mr. Kinnear to come hack and he with us again, and I 
think that is about all he said about it. 


10—3779a 
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Q. Now, was there anything said about getting the books from the 
Takoma Park Rank down there? A. If I am not mistaken, sir, they 
had the books there. I won’t say that; I am not quite sure of that. 

Q. You think they had the books there in the room at that time? 
Ai That is my impression, sir. I am not quite sure of that. 

Q. If they had the books there, they had the books and papers and 
things? A. Yes. 

Q. Did they say anything about having gotten the books and 
papers? A. Well, I wouldn’t like to say, because I really don’t 
know. 

Q. What did Judge Norton say, if anything, about transferring 
the funds? A. I don’t think he expressed himself on the 

287 matter at all. He simply recommended this man Thomas 
for the position. 

Q. Did he nominate him? A. Oh, no. No. I think Mr. 
Garner, if 1 am not mistaken, nominated this man, and after he was 
properly bonded, he should take charge of the office. 

Q. Was that all that took place at that meeting? A. Yes, sir. 

Q. Just this acceptance of Mr. Kinnear’s resignation and the ap¬ 
pointment of Mr. Thomas? A. Yes sir. 

Q. Then you resigned? A. Yes sir. 

Q. I mean you adjourned? A. Yes sir. 

Q. And this meeting was for the purpose of accepting Mr. Kin- 
near’s resignation, so far as you could observe? 

Mr. Yeatman: I object to that, because that is a conclusion. He 
has testified to what happened. 

Mr. Gardiner: Well, I am only asking him. 

Mr. Yeatman: Well, it is a conclusion. I object to it. 

Mr. Gardiner: I withdraw it. 

The Auditor: The objection is sustained. 

Mr. Gardiner: I withdraw the question. 

By Mr. Gardiner: 

A. There was nothing additional discussed or considered 

288 at the meeting in the form of a resolution other than the ac¬ 
ceptance of the resignation of Mr. Kinnear and the appoint¬ 
ment of his successor? A. There may have been something else up 
but I don’t think there was. 

Q. You don’t think there was? A. T think that is about all that 
transpired, but I can tell you from the minutes, don’t you see. We 
have the minutes. 

Q. I understand. Have you seen the minutes since? A. No sir. 

Q. Have you attended any meetings since? A. They had a meet¬ 
ing since. 

Q. You attended it? A. Yes, sir. 

Q. Who was present? A. Mr. Garner, Mr. Thompson, Mr. Mays 
and myself. 

Q. Judge Norton was not there? A. No sir. 

Q. When was that? A. It was at a time I had a subpoena to ap¬ 
pear here. I asked them to call a meeting. 




S. J. MASTERS ET AL. VS. C. A. HARTMANN ET AL. 


147 


Q. You asked them to call the meeting? A. Yes, sir. 

Q. Whom did you ask? A. Mr. Thompson was down at my of¬ 
fice. 

Q. Who was with him? A. By himself. 

Q. What was the conversation between you and Mr. 
289 Thomas? A. He wanted me to sign a couple of checks. 

Mr. Gardiner: His name is Thomas. I think we can concede 
that. 

The Witness: Yes. 

Mr. Yeatman: Yes. 


By Mr. Gardiner: 

Q. What were the checks for? A. I could not tell you, sir. 
They were blank checks. He wanted me to sign these two checks. 
Q. Why did he want you to sign them? A. Well, I always had 

my name on there somewhere. 

Q. Oh, you did? A. Yes,—chief banker, I think it was. 

Q. You countersigned all the checks? A. Yes sir. 

Q. Did you countersign the checks on the Takoma Park Bank? 

A. I think I did. 

Q. You think you did? A. Mr. Kinnear would ask me to sign 

a couple of checks ahead, and I would. I had enough money-- 

Q. Did you countersign the checks on the Commercial Bank too? 

A. I think I did, sir. 

Q. So that they called for you to sign some checks on the Citizens 
National Bank of Alexandria? A. T didn’t notice where the checks 

were on. , , 9 . 

0. They wanted you to countersign some checks.' A. 

290 Yes. 

Q. Or to sign some checks? Did you at any time resign 
from the position which you held as chief banker? A. \es, sir. 

Q When? A. WhenI received the subpoena? 

Q. Well, but you had not- A. No sir; I am getting ahead 

of my story. . T . _ Af rn , ... f 

Q. Yes. A. I called this meeting. 1 asked Mr. Thomas it L 

could not go down there and if we could not have a meeting, and he 
said we could, and he held this meeting. 

Q. That was last week? A. Yes sir. 

Q. Was it at the time you resigned? A. Yes sir. 

Q Who was appointed in your place? A. I could not tell you, 
sir I could not tell you that. I left them there. My resignation 
was accepted, and I left them there. There were Mr. Thomas, Mr. 

Mays and Mr. Garner there when T left. 

Q. Did you tell them about this subpoena that you had. A. les. 
Q. What did they say about that? A. They did not say anything 
that would amount to anything, I don t think. They said well, 
I don’t think they said anything of any consequence. They read 
it, and were wondering what it was for, and so was 1, and ttiat is 

about all. 
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291 Q. Have you resigned now as a director? A. Yes, sir. 

Q. You do not know anything further than you have told? 
A. No sir. 

Mr. Gardiner: 1 think that is all. 

Oross-exa min a tion. 

By Mr. Yeatman: 

Q. Mr. Hughes, you have testified, I believe, that the meeting was 
held in Judge Norton's office? A. Yes, sir. 

Q. Where did you say that was? A. 128 South Fairfax Street, I 
think. That is the address—Alexandria, Va. 

Q. Do you know whether or not Judge Norton’s otfiee and the 
office of Mr. Garner are opposite each other in the same building, 
on the same floor? A. 1 could not say, sir. 1 am quite sure they 
were both in the same building. 

Q. Do you remember whether or not the otfiee that you went into 
at that meeting was on the right or left hand side of the hall as you 
go into the building? A. That seems like a simple question, but 
I could not answer that. If you should see the situation of the 
house, you probably could not answer it, either. They have about 
fifteen doors on it, and I don’t know where I was. 

Q. Are you positive that this meeting was held in the office of 
Judge Norton in Alexandria? A. Am I positive? 

202 Q. Yes. A. No, sir; I am positive it was 128 South 
Faii fa/x Street, but I couldn’t tell you to save mv life whether 
we were in Mr. Garner’s office or Judge Norton’s office. 

Q. So when you testified that it was in Judge Norton’s office, that 
was merely an impression you had? A. Oh, why, of course; 
ves sir. 

Mr. Yeatman: That is all I have. 

Redirect examination. 

Bv Mr. Gardiner: 

Q. When you went there, how did you know where to go? 
A. Why, Mr. Kinnear—I was down there once with him. 

Q.You went down to see Judge Norton with Mr. Kinnear? 
A. No sir; I think we had a meeting at that time. 

Q. W as this at the same place; when you had the meeting with 
Mr. Kinnear present, was it in the same room, I mean, as you re¬ 
member it? A. Was it in the same room? 

Q. Yes. A. T couldn’t tell you that. I am inclined to think 
it was. 

Q. Where was the room that Judge Norton stated that they might 
use for nothing; where was that with reference to the room you 
were in? Was it the same room you were in? A. No sir. Judge 
Norton recommended this man Thomas. 

Q. Yes. A. For the position. 
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293 Q. Yes. A. And said that Mr. Thomas was going to have 
oflices in that building; in other words, used the expression. 
“He is coming here.” 

Q. “lie is coining here?” A. Yes sir; and he also said that it 
would not cost the organization any rent; they would not lx? under 
any expense whatsoever. 

Q. Well, he said he would give the young man a room in his 
suite free? 

Mr. Yeatman: No; the witness has not testified to that. 

A. No; he did not say that. 

Bv Mr. Gardiner: 

*/ 

Q. Did you not testify- A. I said the office. 

Q. Did you not testify a moment ago that Judge Norton stated 
that he would let this young man have an office free of rent? 

The Auditor: I think he used the word “office” 1 do not under¬ 
stand that he used the word “free”. 

Mr. Gardiner: Let us see. 


Bv Mr. Gardiner: 

Q. Well, what did he say about that? A. Judge Norton said 
that he would let the business he carried on at that address, and it 
would not cost the organization; the organization would not he under 
any expense. That is the idea of what he said, and that this man 
would also work, I think he said, for $25 a month. T may be wrong 
in that statement, but I think that is what he said, and he would 
also have a saving. 


294 Mr. Gardiner: I think that is all. 

The Auditor: Are there any further matters to be pre¬ 
sented now? 

Mr. Gardiner: I would like to take up the question of this report 
of Mr. Kinnear at this time? 

The Auditor: Yes. 

Mr. Gardiner: If you have the time. 

The Witness: May I he excused now? 

The Auditor: Yes. . .... 

Mr. Yeatman: How long is the Auditor going to sit in this case. 

The Auditor: Until about two o’clock. 

Mr. Gardiner: T would like to say in reference to the account of 
Mr. Kinnear that I am not in a position to analyze the rej>ort in 
detail. I assume, of course, that the Auditor will, as I know lie 
will, go into all of these details or have someone go into them and 
check them up, so that in that matter I am entirely satisfied with 
whatever the Auditor finds; but with reference to the principles of 
the account, there is one item that T desire to call to the attention of 
the Auditor and which I feel T should insist should be added to the 
amount found due, and that is this: The commissions which were 
paid to, or, using the language of the report, “were deducted from 
the premiums paid by the scribes of the various lodges ’ undoubtedly, 
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under the opinion of the Court of Appeals and the decree under 
which the Auditor is acting, are allowed only one deduction, and 
that was what was actually paid to the memlier. 

295 Now, this report savs that those commissions were retained, 
or, using the language of the report, “All these commissions 
were retained by the respective scribes, except in case where the 
scribe may have overpaid.” I assume he means that where the 
scril>e sent more money to the home office than he should have sent, 
in which event thev woidd remit back to him. 

Those commissions amount to something over two thousand 
dollars, and undoubtedly those commissions should not be deducted 
as money paid to the members, and T take it they can not !>c, hut 
they must l>e included in or added to the amount which he submits. 

l»y way of analogy the industrial insurance companies all over 
the country send out agents to collect moneys, that is, these little* 
companies that collect from door to door what we call industrial in¬ 
surance. The agents receive fifteen per cent of the amount of those 
premiums and remit to the company 85 per cent, the In per cent 
being salary for services. The Metropolitan Life Insurance ( ompany 
now has changed that. They make them remit 100 per cent, but 
in their salarv check return them 15 per cent, and another check 
for whatever compensation they are getting, such as compensation 
on increased business, compensation on ordinary policies, and so 
forth, but they remit hack that, in view of some of the decisions of 
the courts, which hold, ;is appears in the old statutes, that a man 
could take all of the money, put it in his pocket, and walk off with 
it. and it did not constitute embezzlement, because he had an 
interest in that fund, that is, up to 15 per cent. Of 
29b course, that was for salarv for that man, and this is salary 
to these men, instead of paying them so much cash salarv for 
conducting the business which these gentlemen were conducting, and 
which the court said they had not any right to deduct. They were 
allowing them to deduct from the premiums returned such a per¬ 
centage. So it amounts to the same thing. First, they said, “Send 
the total here and we will send you a check for five per cent or three 
per cent, or whatever it is.” That, of course, under the opinion of 
the courts, 1 should say, in considering the question, is how that 
should be treated, but after an analysis of the thing, T am entirely 
satisfied that it must, be treated as and should be credited to tin* 


amount that he has found. 

The Auditor: Without deduction or paying for commissions? 

Mr. Gardiner: Absolutely without any deduction whatever tor 
commissions. 

Other than that, Mr. Auditor, T have not been able to suggest to 
you any other change, relying, as \ say, entirely upon you for 
analysis of the figures. T have not had an opportunity as yet to 
take it up with my clients, who are familiar with insurance mat¬ 
ters—perhaps more so than T am, although T know something about 
them. I will do that and make an analysis of it, and then offer any 
other objection. That report will stand subject to that one sug¬ 
gestion, and subject, of course, to the check by you and the finding 
on the report in detail by you. 


S. J. MASTERS ET AL. VS. C. A. HARTMANN ET AL. 


151 


That is really all I care to say on that. This afternoon I shall 
try to get these witnesses back to my office and go over it in 

297 detail with them. I am not bothering about the figures, but 
only the principles. 

Now, with reference to this, 1 lake it that this is the first direction 
of the Auditor, that is, to state this account, so that it may go back 
to the court and have the decree entered, and as soon as your Honor 
•is ready to report on that, then, I think, perhaps we might stop here. 
Unless I get a subpoena for a certain person, which I have been 
unable to get up to the present time, I know ot no other proceeding 
that we should have until that report comes in. Then, as I take it, 
you take up the second matter. 

I do not know whether Mr. Kinnear would voluntarily desire to 
go on the stand and testify as to this statement to day about Mr. 
Garner’s going out of the room. I mean as to whether he did 
actually get in touch with him or not. That is a matter for you 
and your client, and not for me. 

Mr. Yeatman: Now, if the Auditor please, it may be that if the 
Auditor considers Mr. Gardiner’s objections as to the commissions 
of the scribes with any apparent weight, Mr. Lambert might want to 
say something further on the subject. At this time, however, 1 
merely wish to state that, from my recollection of the mandate of 
the Court of Appeals, the decrees of the Court certainly did not 
intend that operating expenses of that kind should be deducted. 

Mr. Gardiner: They said so in their opinion. 

Mr. Yeatman: Yes; but not of that character. 1 think the court 
apparently followed the view of Mr. Gardiner, as expressed in his 
brief, and that is that Masters and Kinnear took the funds out of 
one pocket and put them into the other pocket, through the 

298 medium of the Modern Workmen of the World. 

The Auditor: Known as the Modern Workmen of the 
World Society. 

Mr. Yeatman: Yes sir; but the Court did not intend that when 
the Modern Workmen of the World Society got back what was taken 
from it, plus the accretions, that it should in fact, pay any accre¬ 
tions, less the legitimate expense incident to the normal operation of 
the company that may be deducted. I can well understand that it 
may be argued that any personal benefit received bv Masters and 
Kinnear should be held by way of penalty in the light of the lan¬ 
guage of the Court of Appeals." That is merely my personal obser¬ 
vation, until we hear from Mr. Lambert, if that matter appears to be 
in any way serious. 

Mr. Gardiner: I do not care. He may make any argument he 
desires to before the court. You heard my views. Now, he can 
make any informal suggestions he wishes. 

Mr. Yeatman: When he gets that record lie can show what sug¬ 
gestions he wishes to make. Now, as to further proceedings, Mr. 
Lambert desires, I believe, to place Mr. Kinnear on the stand to clear 
up some other matters that have been touched on by the examination 
heretofore conducted by Mr. Gardiner, and in view of the fact that 
Mr. Gardiner says that he has a subpoena that he hopes to have issued, 
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T would suggest that the Auditor set a day next week to give Mr. 
Lambert an opportunity to produce any testimony that he cares to 
produce. 

Mr. Gardiner: 1 have no objection to that. 

209 Mr. Yeatman: I would suggest, if it meets with the con* 
vcnience of Mr. Gardiner and the Auditor, not to place it on 
Friday. We have worked hard all winter and would like to get 
away on our week ends occasionally. 

Mr. Gardiner: I am willing to accommodate you as to that be¬ 
cause 1 am in that same position. 

Mr. Yeatman: Thursday would be better. 

Mr. Gardiner: 1 would like to say that I originally intended to 
spend only three days a week in my office this summer, Monday, 
Wednesday and Friday. I am perfectly willing to come here on 
Monday or Wednesday, but not on Thursday. I have not been able 
to avail myself of that vet, as I have been here every day. 

Mr. Yeatman: If it is convenient to the Auditor we will make it 
Wednesday then. 

Mr. Gardiner: That is entirely agreeable. 

Mr. Yeatman: If anything happens in the meantime we may 
want to change it to Friday. You will be here Friday, will you? 

Mr. Gardiner: Yes; if you will give me notice before hand. 

The Auditor: On Wednesday the entire day is assigned. 

Mr. Yeatman: Then, it is possible, Mr. Lambert having been 
a wav, he will he here next Friday. Would it he satisfactory to set il 

t 1/ V 

for next Friday and then, if anything happens, to let you know? 

Mr. Gardiner: Yes; Friday morning will be satisfactory to me. 

Mr. Yeatman: Friday morning would be a good time, 
300 about 10:30. 

T1 ie Auditor: 10:30 on Friday morning. 

Mr. Gardiner: In looking over this, Mr. Auditor, 1 want it dis¬ 
tinctly understood that my position is that there are no deductions 
of any character, except what was actually returned to the policy 
holders themselves, and as I see this report and read it, that is cor¬ 
rect. except this one item, is it not, Mr. Kinnear? 

Mr. Kinnear: 1 think so. 

Mr. Gardiner: Now, if there is any other deduction- 

Mr. Kinnear: No, Mr. Gardiner. 

Mr. Gardiner: 1 want you to point it out. 

Mr. Kinnear: There is a deduction, Mr. Gardiner, for the taxes 
and expenses of that house down there. 

Mr. Gardiner: Oh, I am glad you mentioned that. I do want to 
ask about that. We can shorten that, without putting Mr. Kinnear 
formally on the stand, if he will make a statement about that house. 

Mr. Kinnear: Sure. 


Mr. Gardiner: The situation is that that house belonged to the 
Koval Life, and when they took these funds back they also made a 

* / t j «/ 

deed from the Royal Life to the Modern Workmen. Of course, the 
whole proceeding has been held up and that house is still in statu 
quo by reason of it, 1 take it, is it not? 
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(After informal discussion:) 


Mr. Gardiner: I am perfectly willing to let the record show that, 
so far as T am concerned, the taxes on the real estate during the time 
that they were holding it, T take it would be equivalent to 
301 the paying of the fee to one of the policy holders. 

The Auditor: Suppose I give counsel an opportunity to 
tile a brief on the question of these deductions, and have the brief 
in my hands at the next session. 

Mr. Yeatman: Mr. Gardiner says he does not care to make any 
further statement. 1 do not, either. Mr. Lambert is more familiar 
with this case than 1 am, and he may want to supplement what I 
have said. 

Mr. Gardiner: To mv mind there is no controversy. 

«j 

Mr. Yeatman: Tt is a question of the construction of the decree. 

Mr. Gardiner: It is a question of the language of the Court of 
Appeals. I think if you will read that language you will agree 
with me that it savs distinctly that there shall be no deductions of 

V %J 

any kind. 

Mr. Yeatman: Mr. Kinnear, what explanation, if any, have you 
to make relative to the commissions deducted bv the scribes of the 


various lodges in out of town cities or out of town agencies? 

Mr. Kinnear: These scribes were all members of the organization, 
and when they made the collections they just retained ten per cent 
and sent the balance to the head office here. 

Mr. Gardiner: Who authorized that deduction? 

Mr. Kinnear: Well, it was authorized bv the society when thcv 
appointed them. 

Mr. Gardiner: And who appointed them? 

Mr. Kinnear: They elected them themselves, but the con- 
302 stitution and by-laws provided that they should have this 
compensation for collecting this money. The organization 
among themselves elected the scribes. 

Mr. Gardiner: The constitution and by-laws of this Modern 
Workmen of the World Society provided for that? 

Mr. Kinnear: Yes, sir. 

Mr. Gardiner: And they got this compensation of ten per cent 
for collecting the dues from the various members constituting the 
scribes ? 

Mr. Kinnear: Yes. 

Mr. Gardiner: And transmitting it to vou? 

Mr. Kinnear: That is it. They were allowed that much. 

Mr. Gardiner: And you get 90 per cent instead of 100 per cent? 

Mr. Kinnear: That is right. 

Mr. Gardiner: I think that is perfectly plain. 

The Auditor: As to mv duties, the case was referred to the Audi- 

t/ / 

tor of this Court under the following instructions and directions: 


“Sub-paragraph A. To ascertain the amount of premiums col¬ 
lected by Samuel J. Masters, John I>. Kinnear and the Modern 
Workmen of the World Society since April 3, 1912, the date that 
the Royal Life Insurance Company ceased to function. 
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“B. To ascertain the amount actually paid by Sainual J. Mas¬ 
ters and John B. Kinnear and the Modern Workmen of the World 
Society to policyholders for sick, accident or death claims 
303 since April 3, 1912. 

“0. To ascertain the amount of money received by the de¬ 
fendants Samuel J. Masters and John B. Ivin near and the Modern 
"Workmen of the World Society over and above the amount actually 
paid out, as found under Division B of this reference, and to add 
thereto all income of profit derived therefrom, and report the amount 
so found to the court as soon as it is ascertained, together with the 
testimony upon which said finding is based. 

“Upon the filing of this report by the Auditor the Court will 
enter a decree directing Samuel J. Masters and John B. Kinnear 
to further pay to the registry of the Court the amount so found by 
the Auditor, subject to such corrections as the Court may he ad¬ 
vised.” 


1 he purpose would be. as soon as the testimony is closed, under 
the instructions contained in the first paragraph, to submit the re¬ 
port, and then await the further action of the court. 

Mr. Gardiner: That is what I alluded to. 

The Auditor: The essential thing now is as to the force and effect 
of the instructions of the court with reference to deductions, and 
that is the matter you want to take up. 

Mr. 5 caiman: But the decree settles that point against Mr. 

< «aidiner. Chat decree only directed you to ascertain what these 
men recened. Now, if they did not receive this money, as they 
did not, then the decree does not contemplate that they account for 
something that they never received. The only premiums which 
were received were this 90 per cent of what they collected 
304 They never received any more. 

Mr. Gardiner: T take'it the law is well settled that when 
an agent receives money, the principal receives it. 

Mr. Meatman: But here is a different situation. Here is a thing 
being charged against Masters and Kinnear personally. 

(After argument.) 


Ihe Auditor. \\ hat was the method, Mr. Kinnear, in the opera¬ 
tion of the Modern Workmen of the World with respect to the re¬ 
spective scribes deducting the amount agree- upon as commissions 
before actually remitting the fund which came to their hands? 

Mr. Kinnear: Just the same exactly. 

The Auditor: Was it ten per cent? 

Mr. Kinnear: Ten per cent; yes, sir. 

Mr. Yeatman: You see the reason of the thing. The Modern 
Workmen of the World were supposed not to have suffered by the 
acts of these men, and they would he placed in statu quo and get 
the benefit of what they might have gotten, and it would not have 
gotten any more than what this report shows that the Modern Work¬ 
men of the World Society got. 
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Mr. Gardiner: I think they go further than that when they seek 
to penalize them for what they allege is their action. 

Mr. Yeatman: Anything personally that they did, of course, for 
which they might receive commissions themselves or expenses inci¬ 
dent to their personal operations, properly would come within the, 
opinion of the Court; but here is a legitimate expense that 
305 the other corporation would have had to sustain, in any 
event. You cannot square that with the idea of fair nlav 

at all. 


Mr. Gardiner: Now, it is provided in that decree for any correc¬ 
tion the court may make in the report. 

Mr. Yeatman: Well, that is throwing an unnecessary burden 
upon the Auditor. The Auditor ought to decide this thing accord¬ 
ing to his ideas of the justice of the matter, and not decide every¬ 
thing against these men. They had enough burdens put on them. 

The Auditor: Would it accord with your views on that point, 
assuming that the Modern Workmen of ilic World Societv received 


tlie amount in total, and that then the proper officials of the Modern 
Workmen of the World Society had remitted to these respective 
scribes? 


Mr. Gardiner: It is the same thing exactly, whether they carry 
it in their hands, or whether it came into the hands of their agents. 
For instance, every insurance company in the United States, the 
old line companies, have their general agents make these deductions 
from the premiums paid, less fees. For instance, on the renewal 
of a premium they get a certain percentage, but when they make 
their report as to collections received, they do not give the net. 
amount; they give the gross amount, and that is charged as a part 
of the expense. You will remember very distinctly that Governor 
Hughes, in the investigation in New York threshed that out as one 
of the points, and it was a result of his* investigation, and in view 
of the fact that the courts had raised the question of criminal 
306 liability, that the Metropolitan Insurance Company changed 
their methods. I am perfectly willing, if the Auditor de¬ 
sires to do so, to have him ascertain the method from those big com¬ 
panies. They will explain it to you how that method is carried out. 

Mr. Yeatman: You cannot test this case by that situation. The 
Court of Appeals, as I see it, in reading the whole opinion, merely 
endeavors to get from these men what they took from the Modern 
Workmen of the World, if they took anything, to get back what 
they took, plus a proper increment, and not to put an additional 
sum on them which they never got and never had under their con¬ 
trol. You have to take reason and eommon sense. 


Mr. Gardiner: Suppose it had been the practice of the scribes 
not only to deduct the ten per cent, but that they settle the claims 
for sickness and transmitted the net amount. Don’t you see that 


they would have been their agents for the collection of the total 
sum and their agents for the disposal of sums? What difference 
does it make? 


Mr. Kinnear: Those scribes were all appointed by the lodges 
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themselves. We did not appoint them. They elected their own 
scribes. 

Mr. Yeatman: Let me see if 1 understand you, Mr. Kinnear. 
These scribes that collected the money derived their authority from 
the constitution and by-laws, and they, in turn, were appointed or 
received their fees at the hands of the policyholders themselves. 

Mr. Kinnear: Yes sir. . 

Mr. Yeatman: And not as a result of any individual act 

307 of you or Mr. Masters cither as individuals or as officers ot 

the corporation? . 

Mr. Kinnear: No, sir; we did not appoint them. Laoli lodge 

elected its own scribe. 

Mr Yeatman: As officials of the corporation, had you any con¬ 
trol over them, that is, so far as their appointment was concerned . 

Mr. Kinnear: No; not so far as the appointment was concerned. 
They elected their own president and all of their own officers. '' e 

had nothing to do with that. 

Mr. Gardiner: Describe how that was done. 

Mr. Kinnear: Sir? 

Mr. Gardiner: Just describe to the Auditor how that was done. 
Mr. Kinnear: Well, it is just like it is in almost any other 
organization, the Odd Fellows or the Royal Arcanum oi an\ of those 
societies. They had a lodge and they elected their officers and among 
ihe officers thev would elect a scribe, and it was the duty of the 
scribe to collect the dues from the members, remit the amount that 
was due to the home office, and keep their own compensation of 

ten per cent. , 

Mr. Gardiner: Now. you have a man that you sent around through 

the different states called your organizer, have you not? 

Mr. Kinnear: No, sir. 

Mr. Gardiner: You never had? 

Mr. Kinnear: Well, we have had a man that we might 

308 appoint as a delegate, saying, “You go such and such a 
place and straighten out a little difficulty ’ that we might 

have had, but to have a regular man to travel around, we did not 
have any. 

Mr. Gardiner: You had a representative to go to these various 
districts, did you not, and look over the books ! 

Mr. Kinnear: No, sir. 

Mr. Gardiner: You never had? 

Mr. Kinnear: No, sir. 

Mr. Gardiner: For instance, take a lodge in Alabama. I low would 
that, lodge originally start? Was there any solicitation? Did they 
write to the original members constituting that lodge, or how was 

that done? . 

Mr. Kinnear: No sir; there was usually an agent appointed in 

the state. 

Mr. Gardiner: By whom? 

M r . Kinnear: We would appoint the agent, and he would get the 
names of say fifteen or twenty or thirty people. 

Mr. Gardiner: Yes. 
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Kin near: To send in a petition asking that a charter be 
gianted to that lodge, No. so-and-so at such and such a place, nam¬ 
ing a lodge, and they would in that petition indicate who they 
wanted as their officers. In other words, they would have had a 
preliminary meeting and indicated who their officers would be, and 
among this number of officers would he the one they wanted 
•»dJ to select as their scribe. 

Mr. Gardiner: And of course his authority would be issued 
from the home office. 

Mr. Kinnoar: Yes, sir. 

Mr. Gardiner: From your office. 

Mr. Kinnear: That is right. 

Mi. Gardiner: Authorizing them to have a lodge and authorizing 
this man to collect for you the dues of those members, and to deduct 
ten percent and transmit the balance to you? 

Mr. Kinnear: We never designated them. Ther could — elected 
anyone they pleased. They could have him for a week or a month 
or a longer period. We had no jurisdiction over them. 

Mr. Gardiner? How did he know what to deduct? 

Mi. Kinnear. We always told the men who organized them that 
they were entitled to ten per cent of their collections. 

Mr. Gardiner: And did they remit to you the net, ninety per cent? 

Mr. Kinnear: Ninety per cent: yes sir. 

Mr. Gardiner: And retained ten per cent for their services? 

Mr. Kinnear: Yes sir. 

Mi. A eat man: And he collected from the policy holders only, 
who were entitled to participate in the election of officers in tluie 
particular districts? 

Mr. Kinnear: That is right, yes sir. 

310 The Auditor: It was a condition precedent to these 
icspecti\e collectors designated as scribe to be members of 
the Modern AVorkmen of the World Society? 

Mr. Kinnear: Oh, yes; and our certificate was issued to them. 

Mr. i eatman: And also a member of the particular district in 
which he collected. 

Mr. Kinnear: Members of a particular society. 

Mr. A eatman: And that embraced a certain territorv? 

Mr. Kinnear: A r es. 

Mr. Gardiner: That is exactly the same principle. 

Air. A eatman: 1 do not know whether it has been made clear, but 
a man in a certain society had to cover a certain territory, and ho 
did not collect from policy holders of another society covering an¬ 
other territory. 

The Auditor: As 1 recall, from going over the data, some of the 
scribes would have their commissions applied on the premium pav- 
ment. 1 1 


Mr. Kinnear: Often times that was done. They would write in 
and say, Apply this on my dues, so and so. They might send 
them all in and have us deduct, crediting them for their dues, and we 
would send them a receipt for it. 

i 1 remit the entire amount collected, and 
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would ask you to apply tlio commissions toward the payment of that 
premium? 

Mr. Kinnear: Yes. 

The Auditor: And have it adjusted by check? 

Mr. Kinnear: Yes. 

The Auditor: And would call for additional remittances, 
: >11 if it was not sufficient? 

Mr. Kinnear: In other words, if a man would collect ten 
dollars, and he was entitled to retain one dollar of that, and we will 
say that his dues were $1.25, he would, maybe, send us $9.25, and 
then, of course, we would send him hack a receipt for his one dollar 
and a quarter. It was always done along those lines. 

Mr. Yeatman: In arriving at the total of deductions, as Mr. 
Gardiner has taken exception to, does that include cases w T here the 
commissions earned were credited to the policy holders, as well as 
to where they may have retained the money? 

Mr. Kinnear: 5es; it includes all the commissions. In other 
woids, we allowed them a commission for these things right along. 

The Auditor: Well, we will adjourn until next Friday at ten- 
thirty. J 

Mr. Gardiner: If 1 can get any witnesses here by subpoena at 
that time, I take it you can hear them also 9 
Mr. Yeatman: Sure. 

io The Auditor: We will adjourn now until Friday the 29th at 

(Whereupon, at 2 o clock p. in., the hearing w\as adjourned until 
Friday, July 29. 1921, at 10:80 o’clock a. m.) 
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M hereupon John I>. Kinnear, a witness previously called and 
sworn, was recalled, and, upon further examination, testified as 
follows: 


Bv Mr. Lambert: 

Q- Mr. Kinnear, can you give the figures as to what was collected 
from the Royal Lite Members on the last week of business in 
January, 1921 ? A. May I be permitted ro refresh my memory from 
some notes I have here? 

Mr. Lambert: Yes; go ahead. 

313 Mr. Gardiner: T object. I do not object to his refresh¬ 
ing his memory, but I object to what he collected in any 
week. The Court of Appeals has said what the accounting shall 
be and 1 stand by that. 

The Auditor: Let the witness answer subject to objection. 

Mr. Gardiner: 1 note an exception. 

Mr. Lambert: Go ahead, Mr. Kinnear. 

The W it ness: I think I can tell von without referring to my 
notes. Tt was $827.02. 


By Mr. Lambert : 

Q. The Royal Life Insurance Company terminated its existence 
actively February 19, 1912. Did it do any business between 
January 30, 1912, and February 19. 1912? 

Mr. Gardiner: I object to the question upon two grounds; first, 
it assumes that the Royal Life Insurance Company terminated its 
existence at a certain date, whereas, in fact, according to the opinion 
of the Court of Appeals, the Royal Life Insurance Company has 
never terminated its business, but the Modern Workmen of the 
World did. 

Mr. Lambert: 1 will change the question. 


By Mr. Lambert: 

Q- Assuming that the Royal Life ceased active business on the 
19th of February, 1912, can you tell us what business it did be¬ 
tween the 30th of January, 1912, and the 19th of February, 1912? 
Mr. Gardiner: I object to that question upon the ground that 
it assumes a fact which the record shows did not exist. 

314 Mr. Lambert: That objection, T think, is probablv well 
taken. 


By Mr. Lambert: 

Q. Mr. Kinnear, can you tell us when the Royal Life Insurance 
Company ceased active business? 

Mr. Gardiner: That is objected to upon the ground, first, that it 
is immaterial, and, second, that under the decree which is before the 
Auditor that question is not before him. 

The Auditor: That objection is sustained. 
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Bv Mr. Lambert: 

Q. Mr. Kinnear, did you and Mr. Masters, under a written agree¬ 
ment, turn over certain monevs to the receiver of the Boval Life Tn- 
sura nee Company in 1917? 

Mr. Gardiner: That is objected to because the records of tins Court 
in the case show what was done, and they speak for themselves and 
are the best evidence. 

The Auditor: The objection is sustained. 

Mr. Lambert: Now, 1 offer in evidence the agreement which Mr. 
Gardiner has just referred to, under which- 

Mr. Gardiner: You do not mean that. 

Mr. Lambert: You said ihe agreement was of record in this Court. 

Mr. Gardiner: There was no agreement. There was an order of 
the Court directing certain things to be done and they did certain 
things in accordance with that order, lie admitted the other day 
that they did not turn over to the Modern Workmen of the 

315 World Society because they claimed that they had the right 
to continue that business. 

For the information of the Auditor, in order that he may under¬ 
stand the case, when the Court of Appeals reversed the lower Court 
the second time, in which they said that the form of decree which 
1 had presented to the Court on the original mandate was correct 
and should l>e signed, Judge Ilitz, Judge Siddons declin-g to con¬ 
sider the matter, signed the decree, which was the first decree until 
the attempted accounting was had. Under that decree, as you will 
find by the decree itself, there was litigation extending over the sum¬ 
mer, in which Mr. Kinnear claimed that he could not comply with 
the terms of the Court for contempt for failing to pay it over because 
he did not have the money and Mr. Masters likewise contending that 
he did not have the money, and therefore, he was not in contempt 
of Court for failure to turn over this sum found. Then we had tes¬ 
timony pn> and con downstairs day after day, and, finally, Judge 
Hitz told counsel that he was of the opinion that Mr. Masters did 
have the money, and I think he said it was unnecessary to decide 
whether the other one had it or not, that Mr. Masters did have it, 
and that he would sign a decree adjudging him in contempt and 
turning him over to the Marshal. It was then that a controversy 
came up as to it being unfair to include a certain amount—I think 
$2 000 and something—and we then, finally, settled on a sum some¬ 
thing less than Judge Hitz had found in order to stop the 

316 matter there and get it settled. That is the amount in the 
register of the court now, which, as 1 understand, with in¬ 
terest and cost, less the deductions as spoken of in this decree, is the 
$33,000 or $34,000 now in the register of the Court. That is the 
agreement that he speaks of and this is the decree which he has in 
his hands which was signed by Judge Hitz. 

The Auditor: Under what date? 

Mr. Lambert: The 30th day of August, 1917. 

Mr. Gardiner: That was after the second appeal. Mr. Wheatley 
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was then receiver. He was a party to the proceedings as receiver 
and was discharged by Judge Ilitz in the decree from which T ap¬ 
pealed the last time, which is the last decision. Now you have in 
your mind, I think, a record of that situation. 

Mr. Lambert: The decree that I refer to I now offer in evidence 
the decree of the 30th of An gist, 1917. 

Mr. Gardiner: For what purpose? Because I do not see its 
relevancy. 

The Auditor: All papers in this cause are regularly before me, 
and the Auditor would act on the original record. 

Mr. Gardiner: I take it, sir, that way, but I thought he had some 
object. 

Mr. Lambert: No; I just wanted it to be before the Auditor. 

The Auditor: Well, just invite the attention of the Auditor to the 
original decree signed by this Court on the 30th day of Augist, 1917. 

317 By Mr. Lambert: 

Q. Mr. Ivinnear, did Mr. Masters at any time ever have anything 
to do with the Modern Workmen of the World Society? 

Mr. Gardiner: I object to that. If Your Honor please, that has 
been the subject of an examination of Mr. Kinnear by me in open 
court before Justice Ilitz and was before the Court of Appeals when 
they rendered their last opinion. Now, to go back now and to ask 
this witness his opinion, 1 submit, is highly improper and has no 
place here. 

The Auditor: The Court of Appeals held substantially to the ef¬ 
fect that the Modern Workmen of the World Society was a creature 
of Masters and Kinnear. 

Mr. Gardiner: And directed that the decree should run against 
Masters and Kinnear. 

The Auditor: Therefore, the Auditor is bound by the decree of 
this Court predicated of the mandate of the Court of Appeals. 

By Mr. Lambert : 

Q. Mr. Kinnear, when the Modern Workmen of the World So¬ 
ciety was organized did it appempt to take over the members of the 
Modern Workmen of the World? 

Mr. Gardiner: 1 object to that because the record in the case shows 
in the last proceeding, based upon the records themselves and upon 
the testimony of this very witness, that they did take over and at¬ 
tempt to operate the company. 

Afr. Lambert: He may so do. 

Mr. Gardiner: And the decision of the Court of Appeals 

318 is based thereon. 

Mr. Lambert: It is mv understanding that they did. I 
just wanted to make it appear of affirmative record here. 

Mr. Gardiner: I object to any question as to whether they did or 
did not, because you cannot go back of what the Court of Appeals 
said on the record as it stands. 

11—3779a 
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Mr Lambert: I am willing to accept that that was done. As- 
suining that that was done, the object of my question was only to 

make it the substance of fact in this record. . . . • , 

Mr. Gardiner: It being already in the record, it is immaterial 
and has no proper place now in the record. 

By Mr. Gardiner: 

O Did the policv holders that were formerly of the Modern Work- 
men of the World who went into the Modern Workmen of the World 
Society surrender or give up to the Modern \\ orknien of the 
Society the writers which had been given them by the Royal Life 
Insurance Company? A. Acs, sir. 

Mr Gardiner: You- Honor will consider, of course, the record of 
the former appeal as to what this witness said on that point. 

The Auditor: Yes. 

By Mr. Lambert: 

Q. Did you resign as Chief Scribe of the Modern Workmen of the 
World Society? A. I sent a letter to Judge Norton which Mr. 
Hughes testified the other day that they construed as a resignation 

in the meeting. 

319 The Auditor: I object principally to that answer. Some 
of these questions admit of a yes or no answer. \\e have 
thrashed out these matters as to what you wrote and what you said. 
Now the question is, did you resign as Chief Scribe of the Modern 
Workmen of the World Society? 

Mr. Gardiner: I move to strike out his answer because he has in¬ 
cluded in that answer the assumption that he did so. 

The Auditor: Strike it out. . f M Tj 11CT u ftR 

Mr. Lambert: He said according to the testimony of Mr. Hughes 

' he M 0 r h Gari a iner: It does not make any difference what Mr. Hughes 

^ThfAuditor: It is very important for Mr Kinnear, aside from 
the other factors in this case, to state to the Auditor definitely and 
dearly whether he resigned as Chief Scribe of the Modern M orkmen 

of the World Society. . A , . 

Mr. Gardiner: I will restate the question to him. 

By Mr. Gardiner: 

Q. Did vou resign as Chief Scribe of the Modern Workmen of the 
World Society? A. I tendered no formal resignation 

Q What do you mean by “formal resignation ? A. I wrote a 
letter to Judge Norton, explaining to him that my connection with 
the Society was at an end. 

The Auditor: You are conserving expense incident to this matter 
in not having such a voluminous record. That has all been repeated 
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several times. The question, it seems to me, admits of a yes or no 
answer. 

320 Mr. Lambert: I think so. 

By Mr. Lambert: 

Q. Did you or did you not resign? A. I tendered no fromal resig¬ 
nation to them. 

Q. \a ave out the formal part. I ask you whether you (lid or did 

not? A. I did not. . 

Q. Now, Mr. Kinnoar, you heard the testimony of Mr. Hughes the 

other day as to some supposed conversation by Mr. Garner with you 
over the telephone during some meeting down there, the meeting 
in which they undertook to elect his successor and accept your resig¬ 
nation. I will ask you whether you had any such conversation with 
Mr. Garner? A. Somebody called me up; I do not know who it 
was; and 1 do not know that it was during that meeting, and wanted 
to talk to me about this matter and I did not talk to them. 1 have 
refrained from talking about it. 

Q. Did or did not you say to Mr. Garner or to somebody, under 
such circumstances as 1 have detailed, over the phone that they 
could construe this letter, referring to this letter that you wrote to 
Judge Norton, as a resignation or not as they pleased? A. I do not 
think I used that language, Mr. Lambert ; but I think I did say over 
the phone that I had written to Judge Norton and that was all I 

had to say. j „ .. 

Q. Is that your best recollection ? A. I hat is my best recollection, 

yes, sir. A T _ . . . 

Q. Is that all you said to him? A. I think it is because 

321 I have tried to obey that order. That is all I remember 
saying. 

By Mr. Gardiner: 

Q, Mr. Kinnear, were you interested as an officer or a policy 
holder or in any other capacity in the Modern Workmen of the 

World when it was organized? A. Yes, sir. ^ 

Q Were you one of the organizers? A. Yes, sir. 

Q Were you interested, directly or indirectly, with another com¬ 
pany that had all of these policy holders or all of the original policy 
holders insured and was it taken over by the Modern W orkmen of 
the World? A. No, sir; I had no connection, either directly or in* 

directly, with that. 0 . T . 

Q. Do you know what that Company s name was. A. It was 

called the Western Industrial Association. 

Q And you were not identified with that at all. A. No, sii , not 

in anyway. . _ , , . TT 

Q. What connection had Mr. Masters with that. A. He w a> con- 

nected with it in some way. I really do not know just what office he 

Q.'what had you to do, if anything, with the transfer of the 
policy holders from the Western Industrial Association to the Mod- 
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ern Workmen of the World? A. I was one of the directors at the 
meeting where the transfer was made. 

Q. Have yon a copy of the by-laws of the Modern Work- 

322 men of the World showing that transfer? A. T do not think 
I have. 

Q. Where are they? A. They must be with the records. 

Q. Well, they are in the records of this court. A. If they are not 
with these they are down yonder with those fellows. I do not know 
.just where they are. 

Q. There was a formal resolution taking them over? A. Yes, sir. 

Q. The money of that company was in the Columbia National 
Bank on deposit, was it not? A. i do not know. I never had any¬ 
thing to do with it, Mr. Gardiner. 

Q. What became of the money? A. I do not know whether they 
had any or not. We simply took the institution over. 

Q. You took no money over with it? A. We did not take any 
money, no, sir. 

Q. Do you not know that they had some $33,000 in the bank? 
A. No, sir; I never heard of it. 

Q. Mr. Lambert: Referring to the question which T asked Mr. Kin- 
near as to whether or not Mr. Masters had ever had anything to do 
with or any connection with the Modern Workmen of the World 
Society, or had ever had any interest in that Society, to which Your 
Honor sustained Mr. Gardiner’s objection, I offer to prove by this 
witness, Mr. Kinnear, that he would testify that Mr. Masters 

323 did not have any connection with the said society or any in¬ 
terest in it at any time. 

Mr. Gardiner: That is objected to. 

The Auditor: The objection is sustained because the Court having 
passed on that question, the Auditor is bound by the instructions of 
the Court. 

By Mr. Lambert : 

Q. Mr. Kinnear, the money which has been referred to as being 
in the bank at Takoma Park, Maryland, the Takoma Park Bank, 
Takoma Park, Maryland, was that money which had been paid into 
the society in the District of Columbia? A. No, sir; it was not. 

Q. Where had it been paid into the Society? A. At Takoma Park, 
Maryland. 

Q. Under what authority did you deposit the money in this 
Takoma Park Bank? 

Mr. Gardiner: If by a resolution, then the resolution is the best 
evidence. I object. 

Mr. Lambert: I am not asking for the contents of it; I am asking 
by what auhority. 

The Witness: By resolution. 

Mr. Gardiner: I object to that. 
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By Mr. Lambert: 

Q Where is that resolution ? A. In the minutes. 

Q. Where are those minutes? A. The Auditor has them. 

Mr. Lambert: All right; that is a matter of record then. 
324 The Auditor: In referring to the Society Mr. Lambert, 
you mean the Modern Workmen of the W orld Society ! 

Mr. Lambert: Yes, sir. 


By Mr. Gardiner: 

Q Were all of the funds in the Takoma Park Bank paid by the 
members to the Takoma Park Bank direct? A. It was paid to the 
Society and the Society deposited it at Takoma 1 aik. In other 
words" there was not a dollar of money transferred from the Com¬ 
mercial National Bank, where our deposit was, to the lakoma 1 ark 

^The Auditor: Nor from any other bank in the District of Co- 


lumbia? 

The Witness: No, sir. 

The Auditor: Or any other source? 
The Witness: Not a dollar of it. 


By Mr. Gardiner: 

0 When did you open this account in the Takoma Park Bank? 
A. It was between the loth and 20tli of September. I cannot, give 

you the exact date. 

The Auditor: What year? 

The Witness: 1920. 

By Mr. Gardiner: 

O You mean at the time you moved all the books, records and 
papers frorn the District National Bank Building in the District of 
Columbia? A. Yes, sir. 

■ !9 - n To Takoma Park, Maryland. A. Yes, sn. 

q Where were your funds then kept? A. In the Com- 

m rl B d an what became of the funds that were then in the Com¬ 
mercial Bank? A. We used part of them for paying our claims and 

CX O en Then vou paid the claims and expenses out of the funds in 
^District of Columbia after September, 1920, and used < J e ™ 
that came in as a deposit in the Takoma Park Bank in Maryland. 

A. Yes, sir. 

Mr Gardiner • Now, Mr. Auditor, under paragraph <> of the decree 
of May 11 1921, Sections “A.” “B” and “C” of that, paragraph, 
that is, of the paragraph of the decree marked ^ ascer . 

fain the amount actually paid by Masters and K.nnear and the 
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Modern Workmen of the World Society to policy holders, and in 
“C" to ascertain the amount of money received hy the defendants 
Masters and Kinnear and the Modern Workmen of the World over 
and above the amount actually paid out as found under division 
<k B" of this reference, and to add thereto all income or profit derived 
therefrom and to report the amount so found to the court as soon 
as it is ascertained, in connection with the testimony upon 
326 which said finding is based. Tf Your Honor has satisfied 
vourself as to those two sections and also as to whether anv 
income or profit was received therefrom hy way of interest on in¬ 
vestments or loans or otherwise, then T take it that under this pro¬ 
vision the testimony would he closed and we will await your report 
as is required under that section before taking up the second section 
of paragraph five, since the provisions thereunder are subject some¬ 
what to the final disposition of this report to he made under the first 
section of paragraph five and paragraph one of the decree itself. 

(Thereupon, at 4:30 o’clock p. in., the hearings were announced 
closed.) 


327 In the Supreme Court of the District of Columbia. 

Equity. No. 30,946. 

In re 

Hartmann 

vs. 

Masters and Kinnear et al. 

Washington, D. C., 
Wednesday, August 10, 1921. 

Met, pursuant to notice, at 2:30 o’clock p. m. 

Appearances: 

Wilton J. Lambert, Esq., on behalf of the defendants. 

•J. B. Eason, Esq. 

John B. Kinnear, one of the defendants in proper person. 

Mr. Eason: I may say for the record that Mr. Gardiner is out 
of the city and cannot be here today. He asked me to come and 
propound, on his behalf, certain questions to Mr. Kinnear, and, with 
the permission of the Auditor, I will do that now. 

Whereupon John B. Kinnear, a witness previously called and 
sworn, was recalled, and, upon further examination, testified as fol¬ 
lows: 
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By Mr. Eason: 

Q. Mr. Kinnear, you, 1 understand, have had the control 

328 of the funds of these societies since April, 1912? A. Yes, sir. 

Q. What investments, if any, have been made out of the 
funds of these societies received by you and in your possession from 
April, 1912, up to this period? A. T have never made any invest¬ 
ment of any of them. 

Q. You mean by that that there have been no loans made? A. 
No, sir; not a loan made. 

Q. Have you made any small loans, collateral or personal, out of 
these funds? A. No, sir. 

Q. What commission, profit, or interest did you receive out of 
anv loan made from these funds? A. None whatever. 

Q. What interest was paid by the banks on the balance of the 
deposit in their possession, if any? A. 1 think it was two per cent. 

Q. That the different banks paid to the society? A. Yes, sir; to 
the society. 

Q. On the balance kept with them? A. Yes, sir. 

Q. Has that been accounted for in your general statement made 
to the Auditor of this Court? A. Yes, sir; you will find a column 
there headed “Interest,” and that is done usually by the quarter. 

Q. And that is where you place this particular interest on this 
balance on deposit in the different banks? A. A r es, sir; that is 
correct. 

329 Q. You cannot say, of course, now, off-hand just what that 
is, but it is in that statement? A. It is in that statement. 1 

could not give you that figure without the statement. 

Q. Are the funds of the society still on deposit in that manner 
so that interest is accruing? A. They were, so long as I had any¬ 
thing to do with them. So far as I know, they are. 

Q. Up until the time the office changed it was in that condition? 
A. Yes, sir. May I make one little correction? I believe that the 
Takoma Bank allowed us three per cent, but I am not sure about 
that. The records will show. 

Q. Have you included it in your calculations as submitted to the 
Auditor of this court? That is, the interest I have been talking 
about. A. I have. 

Q. Did you have any private arrangement or agreement with the 
banks where these funds were deposited that they would pay you 
personally, or any person connected with the societies, any interest 
by reason of said deposits remaining in the banks? A. I did not. 

Q. Will you tell us, please, why approximately $5,000 remained 
in these banks without any interest being paid on it, without any 
profit being made out of it by the societies? A. They were 

330 making a profit of two per cent, and I believe the Takoma 
Park Bank paid three per cent. 

Q. Can you say off-hand now about what the largest amount you 
had on hand at any time since 1912 was? A. I do not think it 
would exceed $6,500. 

Q. According to the best information we have, I believe it is now 
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about $4,000 or $4,500. A. Somewhat between $4,000 and $4,500. 
That is what 1 left in the hank when this court order came out. It 
was there then. 

Q. And so all interest and income of every kind and nature from 
the societies of the company, or any investments or any deposits, 
have been accounted for in vour statement? A. Yes, sir. It all 
went to the credit of the Society and not a penny of it to me, either 
directly or indirect 1 v, or to anyone else. 


Mr. Eason: That is all, Mr. Auditor. 

The Auditor: Mr. Kinnear, with a view of reconciling certain 
computations, 1 now ask you the following questions: 

Q. 1. Should not, the aggregate of premiums collected from mem¬ 
bers of the Modern Workmen of the World for January 1913, be 
$1,076.68 instead of $976.68? (See pages 163 of “Journal” marked 
“Modern Workmen of the World. Cash Book, February 19, 1912." 
Note that the collection of $100 from Sudwarth Printing Company 
for collateral loans, set forth on the 8th and 9th lines from the bot¬ 
tom of pages 160 and 161 of said book, is not carried into the total 
of $1,076.68). 

331 Q. 2. W hat is the nature of the items “Bal. from last re¬ 
port ? Are they collections of premiums? Those entered 

°n pages 216 to 223 of said book, aggregating $1.89, appear to have 
been added to the aggregate of premiums collected during the 
month of July, 1913. ($848.26 plus $1.89 equals $850.15, which 

is the amount for that month reported in your statement. See 
page 223 of said book.) In other instances, for example, the col¬ 
lection of 34 cents from' Geo. Johnson, pages 234 and 235 of said 
book, is entered in your “Mise.” column for said month. 

Q. 3. Should not the collection of premiums for March, 1914, 
be $611.03 instead of $304.83? See page 61 of Journal for $304.83 
and page 63 thereof for $306.20. These two items aggregate 
$611.03. 6 

Q. 4. IIow are the aggregate amounts of premiums for January, 
1919, and subsequent months computed? Note that the figures 
for these aggregate amounts are not given in the book marked 
“Journal”. See pages 30, 34, 38, etc. 

Q. 5. Explain the item “March 31, 1919, Interest $21.46” ap¬ 
pearing on page 38 of the last named book. This item does not 
appear in the “Interest” column of the statement submitted. 

Q. 6. Whence is the item of $22 appearing in your “Interest” 
column for April, 1919, derived? An examination of pages 40 to 
44, inclusive, of the last named book does not reveal this item. 

Q. 7. Should not the total amount of premiums for April, 1919 
be $466.07 instead of $444.07? 

332 Q. 8. Should not the total of premiums for August, 1919 
be $380.95 instead of $379.95? 

The Witness: Mr. Auditor, in view of the fact that many of 
these items are somewhat complicated and also trivial, I beg to advise 
you that I will need a few days at least to reconcile these items and 



S. J. MASTERS ET AL. VS. C. A. HARTMANN ET AL. 


169 


submit them to you so that you may make such report as in your 
judgment is right and proper. 

By Mr. Lambert: 

Q. Mr. Kinnear, you stated in your previous testimony that you 
had made a demand on the people in Alexandria for return of the 
hooks and papers of the society to be presented to the Auditor in 
this court and ascertained that thev had been taken avvav. I will 
ask you to look at this letter of date June 16, 1921, and tell me 
whether that is the reply that you received to your demand? A. 
Yes, sir; I wrote a letter to Mr. Garner personally and asked him 
to submit those thi-gs either to me or to the Auditor in order that 
I might comply fully with the demand of the court. 

Q. I show you a copy of a letter of date June 14, 1921. Is that 
a copy of the letter you sent to him? A. That is a copy of the let¬ 
ter I sent to him. 


Mr. Lambert: I offer these in evidence. 
Mr. Eason: I have no objection. 


(The two letters above referred to, marked “Exhibit No. 1, August 
10. 1921,” and “Exhibit No. 2, August 10, 1921”, are as follows:) 


333 June 14, 1921. 

Mr. H. Noel Garner, 

128 S. Fairfax Street, 

Alexandria, Va. 

Sir: 

The Supreme Court of the District of Columbia has made certain 
demands of me which I cannot comply with unless I have the rec¬ 
ords of the Modern Workmen of the World Society which I under¬ 
stand vour Board of Directors removed from the oflice of the sovietv 

t «- 

in Takoma Park, Md. 

In order that I may complv fully with the order of the court 
I now demand that all the papers and other records so removed by 
your Board be returned to me or delivered to the Auditor for the 
Supreme Court of the District of Columbia. 

Respectfully yours, 

(Signed) J. B. KINNEAR. 
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H. Noel Garner, 

Alexandria, Va. 

June 16th, 1921. 

J. B. Kinnear, Esq., 

The Metropolitan Loan & Trust Co., 

907 District National Bank Building, 

Washington, D. C. 

Dear Sir: 

Your letter of June 4th, addressed to me, personally, in acknowl¬ 
edged. 1 presume the letter was intended for me as Chief Workman 
of the Modern Workmen of the World Society, and as such 
334 officer, T answer the same. You demand, that all the papers 
and other records of this Society alleged to have l>een re¬ 
moved by our board from Takonia Park, Md., he returned to you, 
or to the Auditor of the Supreme Court of the District of Columbia. 
I have no authority to comply with your demand. So far as 1 
know our Society is not a party to any suit in the District of Co- 
lqmba. I am informed that long ago it filed a petition to be made 
a party to the cause and the Court refused to allow its petition to 
be filed. Surely a foreign corporation, organized under the laws 
of one of the States, cannot have its records and property taken 
from it, and thus be destroyed, in some proceeding to which it is 
not a party, and in which the Court denied its right to he a party. 
Respectfully yours, 

(Signed) H. NOEL GARNER, 

Chief Workmen of Modern Workmen of World Society. 


By Mr. Lambert: 

Q. Mr. Kinnear, since you testified in this case have you received 
any communication from a man whom it was claimed had succeeded 
you as Chief Scribe, Mr. Robert Thomas? A. Yes, sir. 

Q. I show you this letter of date July 31, 1921, from Alexandria, 
Va., and ask you if that letter is the one you refer to as having been 
received by you since you testified? A. Yes sir; I received 
335 this a few days ago. 

Mr. Lambert : I offer that letter also in evidence. 

Mr. Eason : No objection. 


(The letter above referred to was marked “Exhibit No. 3, August. 
10, 1921/’ and is as follows:) 


Modern Workmen of the World Society. 


Alexandria, Va., July 31, 1921. 

To Companion J. B. Kinnear: 

The Board of Directors having considered your letter to Judge 
Norton as a resignation as Chief Scribe, accepted the same and 
elected Mr. Robert Thomas in your place and stead. Having heard 
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that you have testified that you had not resigned, though you had 
received due notice of the board’s action, the Board deems it best 
out of abundance of caution, to take action for your removal as 
Chief Scribe and Director; please therefore take notice that the 
board will consider your formal removal as Chief Scribe and Director 
of the Modern Workmen of the World Society at a meeting of the 
Board of Directors to he held at 128 S. Fairfax Street, on the 5tli 
day of August, 1921. at — o’clock, P. M. The charges preferred 
against you are 

1. Inability to perform your duties. 

2. Inattention to your duties. 

[seal. | (Signed) ROBERT THOMAS, 

Chief Scribe. 

II. NOEL GARNER, 

Chief W orkman. 


Attest: 

ROBERT THOMAS, 

Chief Scribe. 
H. NOEL GARNER, 

C. W. 


336 By Mr. Lambert : 

Q. Mr. Kinnear, you were asked the other day some questions 
regarding what was done with the Western Industrial Association 
and what money was had by the Western Industrial x4ssociation or 
turned over to the Modern Workmen? I will ask you to look at this 
letter and tell me what it is. A. I showed the testimony to Mr. 
Masters where it stated that I had $33,000, and he furnished me 
with this letter from the bank showing just what they did have 
when their account was closed. 


Mr. Lambert: I offer that letter in evidence. (The letter above 
referred to was marked “Exhibit No. 4, August 10, 1921,” and is as 
follows.) 


The Columbia National Bank, 


Washington, D. C. 

Mr. S. J. Masters, Aug. 1, 1921. 

322 Equitable Trust Bldg., 

Baltimore, Md. 


Dear Sir : 

Replying to yours of July 29th, beg to say that the \Y estern In¬ 
dustrial Assn, account was closed on our books Dec. 1, 1900, by a 
check of $2.66. The highest balance at any time was $937.40 and 
the average balance we would say was between $800 and $400. 

Very truly yours, 

(Signed) ' * A. N. MITCHELL, 

Asst. Cashier. 
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337 By Mr. Lambert : 

Q. Mr. Kinnear, referring to Ibis letter of July 31, from Mr. 
Thomas, which speaks of your letter, which they saw fit to assume 
to be a resignation, 1 will ask you whether or not when you wrote 
that letter you had any intention or idea of having it taken as a 
resignation? A. 1 did not intend that letter to be a resignation. 

Q. Mr. Kinnear, I show you another paper and ask you what 
it is? A. This is a communication that 1 received from the Post 
Office Department in Washington, asking me to consent to the pay¬ 
ment of $4.12, money order, sent by H. N. Brown; that is, to con¬ 
sent that it might be paid to Mr. Thomas. 

Q, Have you given any such consent? A. No, sir. 

Mr. Lambert: I offer that in evidence. 


(The paper above referred to, which was turned over to Mr. hason, 
is Money Order No. 12934, amount $4.12, date, May 31, 1921, issued 
at Alexandria City. Alabama, payable at Washington, D. C., Remit¬ 
ter H. N. Brown.) 


(Thereupon, at 3.10 o'clock p. in., the hearing was adjourned.) 


338 June 6, 1921. 

W. Gwynn Gardiner. Esq., 

Woodward Building, 

Washington, D. C. 

Dear Mr. Gardiner : 

In re Charles A. Hartmann et al. vs. Samuel J. Masters et al., 

Equity No. 30940. 

In acknowledging receipt of your letter of June 3rd. in the above- 
entitled cause, you are advised that letters have, this day, been dis« 
]latched, registered mail, return receipt requested, to Messrs. Wilton 
J. Lambert, J. K. M. Norton, John B. Kinnear, and Samuel J. Mas¬ 
ters ; copy of each letter enclosed. 

Very tn.il v vours, 


A iid i tor. 


H. L. D.-H. G. W. 
4 Ends. 
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339 Law Office of 

J. K. M. Norton* 
128 S. Fairfax Street, 
Alexandria, Ya ; 
Telephone 98. 


H. L. Davis, Esq., 

Auditor Supreme Court, 
District of Columbia, 
Washington, D. C. 


June 7, 1921. 


Re Chas. A. 
Dear Sir : 


Hartman et als. vs. Samuel J. 

No. 30946. 


Masters et als., 


Equity 


Your favor of the (5th inst. received. I do not represent either 
Mr. Samuel J. Masters* or Mr. John B. Kinnear. I do represent 
certain policy holders and will he glad if you will let me know when 
you are ready to take up the question of the interest of the policy 
holders as I desire to appear before you as attorney for certain of the 
policy holders. 

Very truly vours, 

J. K. M. NORTON. 


Auditor Supreme Court, D. C. Received Jun. 8, 1921. 

340 June 9, 1921. 

J. K. M. Norton, Esq., 

128 South Fairfax Street, 

Alexandria, Va. 

Dear Sir : 

In re Charles A. Hartmann et al. vs. Samuel J. Masters et al. Equity 

No. 30946. 

1. Receipt is acknowledged of your letter of June 7th, in the 
above entitled cause, wherein you state that you do not represent 
either Mr. Samuel J. Masters or Mr. John B. Kinnear, but that you 
do represent certain policy holders. 

2. In order to carry out the instructions of this Court, the Auditor 
now calls upon you to produce any and all books, records, papers 
and accounts which may be in your possession, or under your con¬ 
trol, in any wise or way pertaining to said cause, in any capacity 
which you may hold or control them; see decree of this Court here¬ 
tofore cited. 


*(In pencil:) Equitable Bldg., Baltimore, Md. J. B. K. H. L. D. Main 25. 
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3. On June 8th, certain books and papers were left at this office 
by Mr. John B. Kinnear, with the promise that the others would be 
submitted when obtained from the office of the Royal Insurance 
Company, Modern Workmen of the World, and Modern Workmen 
of the World Society, located at 19 Laurel Avenue, Takonia Park, 
Maryland. 

4. The Auditor is now advised that these papers are no longer at 
the ofliee at Takonia Park. You are requested to advise the Au¬ 
ditor whether or not vou know the whereabouts of the records and 

_ 

papers which disappeared from the office at Takonia Park. Fur¬ 
thermore, whether you possess any information which may lead to 
the recovery of said records and papers. 

5. Compliance with the foregoing is desired at the earliest prac¬ 
ticable date, not later than Tuesday, June 14, 1921. 

Yerv trulv vours. 


Auditor. 


H. L. D.-P. W. 


341 Auditor Supreme Court D. C. Received Jun. 10, 1921. 

H. L. P. 


Eq. 30946. 

At a Special Meeting of the Board of Directors of the Modern Work¬ 
men of the World Society Held in the city of Alexandria, Virginia, 
at 4 o’clock p. m. May 20th. 1921, After Due Notice of the Meeting 
to Each Director. 


Present: 

H. Noel Garner. 

J. William May. 

Francis R. Hughes. 

H. Noel Garner, Chief Workman, presided at the meeting and J. 
William May acted as Secretary of the meeting. 

The resignation of Companion John B. Kinnear as Chief Scribe 
was presented to the meeting and after some discussion was, on 
motion of Companion May, seconded by Companion Hughes, ac¬ 
cepted. 

Robert Thomas was duly elected Chief Scribe, his term of office 
to commence when he has been duly elected and accepted as a 
member of the Society, and has given bond in the penalty of one 
thousand dollars, as required bv the Constitution and By-laws, with 
surety to be approved by the Chief Workmen, upon motion of Com¬ 
panion Hughes, seconded by Companion May. 

The following resolutions were offered by Companion Hughes 
and seconded by Companion May. 

Resolved, That the board accept the resignation of Companion 
John B. Kinnear, as Chief Scribe, with the most sincere regret, and 
extend to him our thanks for the able and faithful manner in which 
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ho has always discharged the duties of this office. Our best wishes 
go with him, and we wish to assure him of the great esteem in whieh 
we hold him, and trust the future may soon open the doors to his 
return to our Society, and that we may again have the benefit of his 
much valued services. 

342 Resolved, that Robert Thomas, as soon as he has qualified 
and given bond as Chief Scribe, do take possession of all of 
the property, books and papers of the Society, and remove the same 
to Alexandria, Virginia, at 128 South Fairfax Street, and do deposit 
all the funds of the Society until further ordered in the Citizens 
National Bank of Alexandria, Virginia, and thereafter carry out and 
perform all the duties of Chief Scribe. 

Resolved, that the salary of the said Chief Scribe be fixed for the 
present at fifty dollars per month. 

(Signed) H. NOEL GARNER, 

Chairman. 

(Signed) .T. WM. MAY, Secretary. 


I hereby certify that the foregoing is a true copy of the minutes 
of the Board of Directors of Modern Workmen of the World Society, 
held on the 20th day of May, 1921, and that bond has been given by 
Robert Thomas, Chief Scribe, as required. 

(Signed) H. NOEL GARNER, 

Chief Workman. 

Attest: 

[Society Seal.] 

(Signed) ROBERT THOMAS, 

Chief Scribe. 

343 Auditor Supreme Court D. C. Received Jun. 17, 1921. 

Law Office of 
J. K. M. Norton, 

128 S. Fairfax Street, 

Alexandria, Va. 

Telephone 98. 

June 16th, 1921. 


Charles A. Hartman et al. v. Samuel J. Masters et al. Equity. 

No. 30946. 

Herbert L. Davis, Esq., 

Auditor Supreme Court of the District of Columbia, 
Washington, D. C. 

Dear Sir: 

Your favor of June 9th received. 1 have been in Court since its 
receipt. 
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1. I have no papers or records in my possession or under my con¬ 
trol, pertaining to tlie above cause so far as T know. 

2. The Modern Workmen of the World Society, a Delaware Cor¬ 
poration through its officers, has its records and papers in the same 
building, that 1 have my offices. 

3. 1 am simply the attorney for this Corporation. Tts records are 
under the control of its officers, Mr. IT. Noel Garner, Chief Work¬ 
man, and Mr. Robert Thomas, Chief Scribe, and its directors. 

4. After Mr. Thomas was elected by the Directors of the Modern 
Workmen of the World Society, Chief Scribe, in the place and stead 
of Mr. J. B. Kinnear, Mr. Garner and Mr. Thomas, by direction of 
the board of directors, moved the records and papers of the Cor¬ 
poration from Takoma Park, Maryland, to the City of Alexandria, 
Virginia, where they resided. 

T>. So far as 1 know, the Modern Workmen of the World Society 
has no papers or records, or property or funds, in which any of the 
parties to the above cause have any interest. This Corporation was 
chartered in 1913 under the laws of Delaware as a fraternal bene¬ 
ficiary Insurance Company, and has since its incorporation carried 
on such business with its members. This Corporation is not a party 
to this cause. It petitioned to be made a party, but the Court entered 
a decree denying its right to file a petition or to be made a party. 

G. I do not represent either Mr. Kinnear or Mr. Masters and never 
have done so. I only joined with their Counsel, when I considered 
their position and that of policy holders of the Old Modern Work¬ 
men of the World were similar. I did and do still represent 
344 many of the old policy holders of the old Modern Workmen 
of the World, which formed a connection with the Royal Life 
insurance Company. The Trial Court and the Court of Appeals 
have consistently held that the funds belong to my clients, the policy 
holders. 

I am sending you my brief on behalf of the policy holders of the 
Old Modern Workmen of the World, in the last appeal (Jan. 1, 
1920) filed by leave of Court, with denial of right to argue orally, 
particularly the addendum. Mr. Lambert represented Messrs. 
Masters and Kinnear. 

7. If any of the records or papers of the Modern Workmen of the 
World Society will help you in vour investigation, and to make up 
vour report, kindly indicate what data you need and T feel sure Mr. 
Garner, Chief Workman, will cooperate and assist in any way in his 
power, as I will gladly do myself. 

8. Though the Modern Workmen of the World Society is not a 
party to this suit, I will advise its officers to facilitate your inquiry 
and give you access to its books, as far as may be necessary to you in 
making up your accounting and report. 

9. I cannot advise them to surrender to any one the records and 
property of this Corporation until it is made a party of the cause and 
given an opportunity to be heard. 

10. The Modern Workmen of the World Society has no connec¬ 
tion with the plaintiffs in this suit and has none of the property or 
funds involved in the litigation. Tt has operated under its own 
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Charter, has its own members, and has accumulated its own little 
property, which belongs to its own members. 

Yours truly, 

J. K. M. NORTON. 

345 Julv 13, 1921. 

In re Hartman et al. vs. Masters et al. Equity. No. 30946. 

W. Gwynn Gardiner, Esq., 

Woodward Building, 

Washington, D. C. 

Dear Mr. Gardiner: 

Enclosed are certain data sheets prepared by J. B. Kinnear, Esq., 
together with analysis attached thereto. 

It is thought that these papers may be of interest to you, especially 
in adavnee of the hearing in the above-entitled cause which is set 
for Friday, July 15th, at 1.30 o’clock, P. M. 

Please bring these papers with you on the occasion of the said 
hearing. 

Very truly yours, 


Auditor. 

HLD-HGW. 

Ends. 


346 Auditor Supreme Court D. C. Received Aug. 31, 1921. 

J. B. Kinnear, Manager. 

The Metropolitan Loan & Trust Co., 

907 District National Bank Building, 

Washington, D. C. 

Phone Main 25. 

August 26th, 1921. 

Mr. H. L. Davis, 

Auditor of Supreme Court, 

Washington, D. C. 

My Dear Sir: 

Answering your communication of August 19th, 1921, submit¬ 
ting certain questions 13 in number together with the general state¬ 
ment of all debits and credits taken from the books of the Modern 
Workmen of the World and the Mordern Workmen of the World 
Society from April 3rd, 1912, to May 9th, 1921, I beg to submits the 
following: 

12—3779a 
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Question 1. Tlie statement for October, 1010, should read dues 
collected $1528.76, interest $21.10, total $640.02. 

Question 2. It would appear that an error had inadvertamly in¬ 
tervened and that, the information desired is October instead of Sep¬ 
tember. See page 75 of the Cash Book. The statements referred to 
contained on pages 75, 70 and 81 simply explain that those dues 
were collected from new lodges and are first, year’s dues that is dues 
collected during the first year of membership, and the information 
is for the benefit of the Bookkeeper in making up the annual state¬ 
ment for the Insurance Commissioner. 

Question 3. Yes. The dues should be $7 <0.00 instead of $771.40; 
the difference of $.50 is for rewriting a certificate and should be put 
in the column as such. 

Question 4. The difference of $.30 referred to in this question was 
placed in the column for Misc. Receipts and arose from the fact that 
someone forwarded this amount to the office in Postage Stamps and 
of course same was taken up on the other side of the account and 
charged as postage. 

Question 5. The premiums should be $570.50; the difference of 
a $1.06 is for rewriting a certificate.*? $1.00 and six cents short credit 
on account of interest June, 1920. This entry of six cents was neces¬ 
sary in the July Account in order to make our books correspond 
with the bank’s statement. 

Question 6. Yes. 

Question 7. This item of $108.76 was paid June 11th, 1918, by 
Check 3933; see page 146. There was some irregularity in this claim 
which was due in the case of Caroline Roger’s death. It appears 
that for some reason the claim could not be paid and we wished to be 
as liberal with the parties concerned as possible so we returned the 
dues they had paid and charged same in the account for dues re¬ 
turned. "At the end of the year this item was taken up on our books 
and transferred to the account of death claims and charged their 
and at the same time was credited in the account of dues returned. 
In making up the statement which you have the writer did not catch 
this error and consequently credit for same was claimed twice. 

347 J. B. Kinnear, Manager. 

The Metropolitan Loan & Trust Co., 

907 District National Bank Building, 

Washington, D. C. 

Phone Main 25. 


Question 8. The above explanation will doubtless explain to you 
clearly the information desired in this question relating to the item 
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of $108.76. Answering the latter part of Question 8 in the affirma¬ 
tive I will state the $18.62 should have been returned as of Jan. 1919. 

Question 9. This item of $1.30 is not charged up as interest but is 
for incidentals. See page 86 of the journal. 

Question 10. Yes. The entry should be $607.10 for dues and 
$21.46 for interest a total of $628.56. See page 10 of the Cash Book 
where it is included in the receipts. 

Question 11. In compliance with your request I hand you here¬ 
with a- itemized statement showing all receipts and disbursements on 
account of rents from house No. 210 Fla. Ave. The statement is as 
follows: 

Monies received on account of rent. $761. 50 

Disburs-men ts. 

For repairs. 

Commission for collecting of rents 
Commissions for renewing loan. . . 

Taxes . 

Insurance . 

Water Rent . 

Interest paid on loan. 


$136.86 
14.82 
15.80 
147.37 
10.00 
16.10 
405.00 

- 745.95 


Net profit from rent of said bouse 


$lo.OO 


In further explanation of the differences between the amount shown 
in your statement and the one explained above amounting to $54.51 
is shown as follows: 


In September, 1913, we paid for a key.. 

In November, 1914, H. L. Thornton for repairs. 

January, 1916, commission for renewing loan. 

Error in your addition. 


$. 25 
37.46 
15.80 
1.00 


Explained difference . $54.ol 

Question 12. Yes. These items aggre-ting $5o.5o should ha\e 
been included in the item for Endowment credits. 

Question 13. Yes. The endowment credits for December, 1912, 
should have been $34.32 instead of $36.52. 


In checking up the various items charged and credited in the 
schedules which you were good enough to loan me I find the fol¬ 
lowing : 


1. Dues collected .. 

2. Interest Collected 

3. Rent collected . . 


$70,865.98 

4,780.73 

761.50 


Total carried forward 


$76,408.21 
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The Metropolitan Loan & Trust Co., 

907 District National Bank Building, 

Washington, D. C. 

Phone Main 25. 

3 . 

Brought forward .$<0,408.21 


(Tedits. 


A. Claims Paid .$30,787.49 

B. Dues Returned. 729.59 

C. Endowment credits . 2,489.92 

D. Interest accrued and turned over to re¬ 

ceiver . <13.51 

E. Real Estate Expenses. 691.44 


Balance. 

Balance in statement submitted to you 


Difference. 

thus explained. Commissions retained by the Scribes ol 
various assembl-es included in the reports submitted 

to you . 

Apparent error in real estate statement. 

Less Aggregate of differences in the statements combined 


35,411. 

95 

$40,996. 

26 

38,780. 

,64 

$2,215. 

62 

2,234 

.19 

54 

.51 

$2,288 

.70 

73 

.08 

$2,215 

.62 


In conclusion I beg to state that the aggregate of the differences, 
aside from the commissions, is so slight l>eing only $18.<o that it is 
scarcely worth the time to go through this great volume of figures 
and work it out. I therefore return the papers with the above sug¬ 
gestions. 

Respectfullv submitted. 

J. B. KINNEAR. 
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349 


J. B. Kinnear, Manager. 

The Metropolitan Loan & Trust Co., 
907 District National Bank Building, 


August 30th, 1921 


Phone Main 23. 

Mr. H. L. Davis, 

Auditor Supreme Court, 

Washington, D. C. 

My Dear Sir: 

Referring to our telephone communication of this date lclative 
to the item of $.06 in your question No. 5 and my answer of August 
26th, 1921, I beg to advise that since returning from your office I 
obtained from the Commercial National Bank of this citv a copy 
of the Bank's Statement for the Modern Workmen of the W orld So¬ 
ciety June, 1920, herewith inclosed which shows that the Society 
was credited bv the bank with $22.33 on June «>0th, 1920. The 
Bookkeeper in* entering that item charged the Cash Account with 
$22.27 which made a difference of $.06 in the accounts between the 

books of the society and the statement of the bank. 

Accordingly by your permission I have rewritten page one of 
my letter referred to above and changed my answer concerning the 
item of $ 06 which you will find herewith inclosed and which clears 
up the reason why*the item of $.06 was charged in the month of 

July instead of June, 1920. 

Thanking you for your courtesy, I am, 

Very respectfully, , B KINNEAR. 

Auditor Supreme Court D. C. Received Aug. 31, 1021. 

349*4 Corrections hi be. Made in the Testimony of Hartman rs. 

Masters, Equity, So. 30046. 

1 Page 20—4 line from bottom, insert at end of line tbe word 
“He” 

•> Page 28—Correct so as to show that Mr. Lambert was present 
at the hearing of October 1, 1012, as shown on page 83 m testimony 

° f IL Page 45_1 line from bottom—Sunday evening instead of Sun- 

da 4 n i?ge n 50-in last line strike out the word “Master*” 

5. Page 260—4 line from bottom, 1912, instead of 19-1. 

6 Page 266—13th line from bottom “Riders instead of 

“Writers”. 

(In pencil:) Left by Mr. Kinnear. 

Auditor Supreme Court D. C. Received Aug. 2, 1921. 
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350 Equity. No. 30946. 

Hartman et al. 
vs. 

Masters et al. 


Further Questions to he Propounded to Kinnear. 


1. Should not the amount for October, 1019, be $628.76 instead 
of $649.92? 

2. Referring to the book marked “Journal” in which the opening 
entries are under date of September 2, 1918, what do the following 

entries mean: , 

Page 75, “1st Year Golden Rule & Diamond State $108.00 ? 

Page 79, “Nov. 10 1st year 6.00”? 

Page 81, “(whole page)”? 

3. Should not premiums collected for Jan. 1920, be $770.90 in¬ 
stead of $771.40? 

4. Should not the premiums for May, 1921, be $470.83 instead 
of $471.13? 

5. Should not the premiums for July, 1920, be $570.50, instead 
of $571.56? 

6. Should not Sick Claims paid in April, 1912, be $201.50 in¬ 


stead of $201.00? 

7. Ts not the item of $108.76 for Dues Returned opposite Decem¬ 
ber, 1918, on page 3 of your statement the same item which is op¬ 
posite June, 1918 on page 2 of said statement? 

8. The following entry appear- on page 146 of the book marked 

“M. \Y. W. Societv, September 25, 1913, To May 31 & June 
351 1.1920”: 


“Dues Returned.•. 108.76 

To Cert. 24440. Caroline Rogers. 

To Cash .. 108.76” 

On page 159 of said book appears the original entry as follows: 

“Claims (Death) . 108.76 

Cert. 24440, Caroline Rogers. 

To Dues Returned. 108.76 


Were not dues of $18.62 returned in January, 1919? 

9. Please locate on the books, item of interest, $1.30 for August, 
1913. 

10. Should not interest on deposits in the Commercial National 
Bank for October, 1918, $21.46, be included? 

11. Please submit a statement of receipts and disbursements re¬ 
lating to No. 210, Florida Ave., N. W., Washington, 1). C. 

12. Why do not the following items of Endowment Credits ap¬ 
pear in the statement submitted by you: 







S. J. MASTERS ET AL. VS. C. A. HARTMANN ET AL. 


183 


April 3-30, 1912 
May, 1912 .... 
June, 1912 


$26.05? 

22.51? 

6.99? 


13. Should not the Endowment Credits for December, 1912 be 
$34.32 instead of $36.52? Item of $2.20 for Dues Returned seems 
to be included in the Endowment Credits. 


Auditor Supreme Court D. C. Received Aug. 19, 1921. II. L. D 


Exception* to Auditor's Report. 

Filed September 20, 1921. 

****** 

Aow come Samuel J. Masters and John 13. Ivinnear, by their at¬ 
torneys, and except to the report of the Auditor filed herein on 
September 9th, 1921, as follows: 

1. The report under the decree of the court takes up the account 

since April 3rd, 1912, the date the Royal Life Insurance Company 

ceased to function.'’ This date is erroneous because the Royal Life 
Insurance Company as shown by all records ceased to function on 
February 19th, 1912 and the report should be from that date 

From February 19th to 28th, 1912 the Modern Workmen of the 
World collected $1,085.88 and paid out on account of claims $1 615 - 
17, making a deficit of $529.29. In March of the same year the 
said Company collected $1,404.34 and paid out for claims $l,793 - 
14, making a deficit of $388.80 or a total deficit from February 19tii 
to March 31st of $918.09 which amount should be credited and 
deducted from the report of the Auditor. 

2. Because the Auditor has not allowed in his report the sum of 
$2,234.19 retained by Scribes of the various Assemblies for the col¬ 
lection of dues forwarded to the main office in Washington, I). C., 
these dues were charged on the books of account as being part of the 
monies received because it was necessary to show in the annual re¬ 
ports all monies received and all commissions paid. As a matter 
of fact, these various Scribes were not appointed by the Modern 
Workmen of the World or the Modern Workmen of the World 

Society but were elected at the annual meetings by the mem- 
353 bers of each Society and were not the agents of the Modern 
Workmen of the World or the Modern Workmen of the 
World Society. They collected these dues from the various mem¬ 
bers and for their services retained 10 % of the amounts collected and 
forwarded the balance to the head office; therefore this amount of 
$2,234.19 was never received by Masters and Kinnear or the Modern 
Workmen of the World or the Modern Workmen of the World So¬ 
ciety and therefore is not properly chargeable we think under the 
decree of the court. 

3. Because the former Auditor under date of March 31st, 1913 
allowed many items in his report to the court which are not included 
in the report of the Auditor in this report. This Auditor’s report 
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referred to was confirmed on August loth, 1013 by Justice Barnard 
and no appeal from that report lias ever been made; therefore the said 
Ma sters and Kinnear claim that the items allowed on pages 41 to 
51 in the original record in the Court of Appeals, number- 2873 and 
2874 are proper allowances and should be credited in this report. 
In other words the decree of this Court dated May 11th, 1021 can¬ 
not go back of the former decision from which no appeal has never 
been taken. 

4. Because the said Samuel J. Masters was not in any way con¬ 
nected with or had anything to do with the collection of any dues 
or other monies coming into the society subsequent to the 24th day 
of September, 1013, as shown by the record in this cause. The only 
amounts that could he properly included and chargeable to the said 
Samuel J. Masters under this decree would be as follows: 


3.>4 A. Dues collected April 3, 1012 to Sept. 24. 1013 

B. Bents collected same period. 

C. Interest same period. 


$18,143. 10 
367.50 
721.31 



$19.232.00 


Dess: 


D. Dues returned. $372.36 

E. Endowment credits . 653.51 

F. Claims paid . 0,404.06 

G. Real estate expenses . 216.86 

H. Accrued interest . 64.51 


- 10,711.30 


$8,520.70 


From this amount deduct the deficit for February and March, 
1012; namely, $918.09 and you have $7,602.61. 

Because the entire report, while in strict compliance with the de¬ 
cree of the court (unless it be the item charged and not allowed for 
commissions retained by the Scribes) is erroneous, wrong in prin¬ 
cipal unjust and unfair by reason of the fact that not one cent has 
l>een allowed for clerk hire, rent, postage, and other legitimate ex¬ 
penses which has to he incurred in order to carry on the business and 
protect these members in their rights to sick, death and accident 
claims. Many of these items have been allowed by the former re¬ 
port referred to alx>ve. 

5. We desire to further point out in support of the foregoing ex¬ 
ceptions and in support of the item of $2,234.19 charged as commis¬ 
sion and not allowed as a proper charge referred to in Schedule D in 
the Auditor’s Report wherein allowance has been made in the ad¬ 


justment of the receipts and disbursements on the real estate, #210 
Florida Avenue. There would have been credited commissions paid 
for collection of rents, taxes, fire insurance, water rent, interest, and 
commisison paid for renewing loan, and if entitled to credit of this 


item. $745.95 the defendants ought certainly be entitled to the com- 
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mission retained by the Scribes of the various lodges who were not 
appointed by them hut elected by the respective members and 
355 retained the money which never came into possession of the 
said Scribes. 

Respectfully submitted, 

WILTON J. LAMBERT, 

R. H. YE ATMAN, 

Attorneys for Exceptants. 

Order Overruling Exceptions, &c. 

Filed October 21, 1921. 

******* 

Upon consideration of the exceptions to the Auditors report, by 
the defendants, it is by the Court this 21st day of October A. I). 1921, 

Ordered and decreed, that said exceptions tiled, on the 20th day 
of September, 1921, t>e and the same are hereby overruled, and that 
said Auditor s report be and the same is hereby confirmed. 

It is further ordered and decreed, that Samuel J. Masters and 
John B. Kinnear forthwith pay into the Registry of this Court the 
amount found to be due from them by said Auditor’s Report, to¬ 
gether with all costs of the proceedings had before the Auditor, as 
shown by said report, to be taxed bv the clerk. 


By the Court. 


A. A. HOEHLING, 

Justice. 


Defendants note an appeal in open court, bond as a cost bond 
$100.00 & supersedeas Bond is hereby fixed at $48,000. 

Bv the Court. 

A. A. HOEHLING, 

Justice. 


356 Mono rand am. 

November 5, 1921.—Bond of Defendants Nos. 1 and 2 on appeal 
for $100 approved and filed. 

Report of Receivers. 


Filed November 7, 1921. 

****** ^ 

Come now Rudolph II. Yeatman and J. D. Eason, Jr., Receivers 
of the Court in this cause and respectfully show and report to the 
Court: 

1. That on May 10. 1021, your receivers were by the Court ap¬ 
pointed receivers in this cause and authorized and directed in said 
order of appointment to collect from the Takoma Park Bank the 
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sum of $2,588.67 on deposit therein to the credit of the Modern 
Workmen of the World Society and to further collect the premiums 
paid into the companies by the policy holders; that your petitioners 
immediately thereafter sought to collect from said Takoma Park 
Rank the sum on deposit therein, amounting, as they were informed, 
to the sum of $2,588.67 and made demand on said hank for said 
sum and furnished said hank with a certified copy of the order of 
their appointment; that said bank answered that they would have 
to consult their counsel as to what they could and would do and ad¬ 
vised your receivers that regardless of what it did, it, the said Ta¬ 
koma Park Rank, would retain said funds intact in its hank; that 
thereafter about June 23, 1921, said bank, through its counsel, J. 
Rond Smith. Esq., informed your petitioners that the funds in the 
hank, upon the order of the ollicers of said society, had been 

357 withdrawn from said bank and transferred to the Citizens 
National Rank of Alexandria, Ya., notwithstanding the prom¬ 
ise of said bank and its said counsel jo vour receivers that said funds 
would remain intact in said hank. 

2. Your receivers further state that on June 17, 1920, a further 
order was made in this cause authorizing and directing your receivers 
to collect from the Commercial National Rank of Washington, P. C. 
and the Citizens National Rank of Alexandria. Ya., tlie sum or 
sums on deposit in said hanks to the credit of the Modern Work¬ 
men of the World Society, the Modern Workmen of the World or the 
Royal Life Insurance Company; that immediately thereafter your 
petitioners took up with said Commercial National Rank the mat¬ 
ter of collecting funds in its hands and the latter named hank an¬ 
swered that it had on deposit to the credit of the Modern Workmen 
of the World Society $29.91, a check for which sum said bank there¬ 
after delivered to your petitioners, at which time said Commercial 
National Rank informed your petitioners that recently theretofore, 
since May 11. 1921. all other funds in its hands belonging to said 
society had, according to their l>cst recollection been transferred bv 
the said Society to the Citizens National Rank of Alexandria, Ya. 

3. That your receivers soon after June 17 last took up with the 
Citizens National Bank of Alexandria, Ya. the matter of the col¬ 
lection of funds in the name of said society and had a reply from 
said bank on June 20. 1921 to the effect that there was at that time 
on deposit in said hank to the credit of the Modern Workmen of the 
World Society $1,769.83, but that it could not turn over said money 

to your receivers unless your receivers could secure a check 

358 on said bank for the proper amount signed by the officers of 
the said society, this notwithstanding demand was made by 

your receivers on said bank for the funds’ therein in the name of said 
society. 

4. That one of your receivers, J. 1). Eason, Jr. has had a conver¬ 
sation with J. Rond Smith, Esq. counsel for said Takoma Park 
Rank, and was informed by said J. Rond Smith, Esq., counsel for 
said Takoma Park Bank, that he had talked with the office of J. K. 
M. Norton, Esq., and Noel Garner, Esq., Alexandria, Ya. and that 
the attitude of the latter named persons relative to turning over any 
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or all of said funds to your receivers was as follows: that the Modern 
Workmen of the World Society had never been made a party to 
this litigation, was refused permission to intervene, had nothing to 
do with the litigation and that the funds now held by it were in no 
way concerned in this litigation, and in substance did not belong to 
your receivers as said receivers. 

r>. It now appears that all the funds claimed by said society now 
in sight which your receivers have been instructed to collect by the 
court are in the Citizens National Bank of Alexandria, Va. and out¬ 
side the jurisdiction of this court; that the persons now holding said 
funds refuse to surrender same to your receivers except upon condi¬ 
tions that appear to he impossible of performance, and for that 
reason your receivers are unable to decide what they can do or what 
they should do in the premises. 

0. That your receivers in order to gain information concerning 
the matters in hand so that they could better perform their duties, 
attended many hearings before the auditor of this court, and 
359 at one of said hearings .J. B. Kinnear, one of the defendants 
herein, testified in substance that he did not have in his con¬ 
trol or possession a list of the policy holders of the Society together 
with their names, addresses, and character of policies held by them 
ot a more recent date than the year of 1915, and he accordingly 
surrendered to said auditor what purported to be a list of the policy 
holders with their names and addresses of the date of 1915. which 


list was loaned to your receivers bv said auditor; this is the most 
recent list that your receivers have been able to secure of tlie names 
and addresses and other data concerning policy holders. There¬ 
after, and soon after their appointment, your receivers, using the 
list aforesaid, directed a letter and a copy of the order of their ap¬ 
pointment to each of the policy holders as far as possible as con¬ 
tained in said 1915 list; that in response to said letters your receivers 
have received replies or information concerning fifty-two policy 
holders and have received premium payments from 25 of said policy 
holders. M e have received information from many of said fifty-two 
policy holders to the effect that they hold endowment policies rang¬ 
ing from five hundred to two thousand dollars and manv of which 


appear to be due and payable. Several of these policy holders report 
that they have long since sent in sick claims which have been either 
wholly ignored or partially so by those who have been in charge in 
recent months. Many of these policy holders have written your re¬ 
ceivers letters of bitterness and disappointment from the treatment 
they have received from those who have been in charge of the So¬ 
ciety s affairs, stating that they have been paying their dues for 
many years, hoping later on in life to be able to secure their 
360 insurance, but now fear that they will be unable to get any¬ 
thing whatsoever. 


7. Your receivers report that a great many of said letters so ad¬ 
dressed to the policy holders as aforesaid have been returned un¬ 
called for; that your receivers directed to said policy holders all told 
approximately three hundred fifty letters; that your receivers have 
collected all told including the sum named above from the Com- 
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mercial National Bank of this city, tlie sum of $210.98 dollars from 
said policy holders and have paid out as necessary expenses for post¬ 
age, printing, and other incidentals, including a twenty-five dollar 
bond premium the sum of $51.55. 

8. That neither the plaintiffs nor their counsel in this cause nor 
your receivers have been able thus far to get the records of said 
Society which are necessary to enable your receivers to get in touch 
with all of said policy holders or to collect dues from the same; that 
1 lie records, greatly needed by vour receivers for the performance of 
their duties, appear to he held in Alexandria, Va.. hv the newly ap¬ 
pointed officers of the Modern Workmen of the World Society; that 
one Robert Thomas, who claims to be chief scribe of said Society 
and one H. Noel Garner, who claims to he chief workman of said 
Society, appear to have in every way possible interfered and still 
appear to he interfering with your receivers in the performance of 
their duties. Your receivers have received a number of letters from 
different policy holders wherein they state that they have been in¬ 
structed and directed to send all dues to them and not to vour re- 
eeivers. It appears also that said alleged officers of said So- 
361 ciety still continue to send notices to all said policy holders 
for the payment of dues up to the present time, a sample of 
which is the following, which was mailed to your receivers by one 
of the policy holders, to-wit: 


Notice of lhies. 

Modern Workmen of the World Society, 

Washington, D. C. 

Frank McConnell, 

208 Pennington Ave., Rome, Ga.: 

The dues on Certificate No. 21397 in the Modern Workmen of 
the World Society will be due and payable at the Fiscal Office, Wash¬ 
ington, D. C., on the 3 day of August 1921. 

Should you fail to pav one month’s dues by that time, vour Cer- 
tificate will stand delinquent on the books of the Society until all 
dues are paid up on same. 

The benefits allowed by your Certificate are payable only in case 
all dues are promptly paid on same. 

Please give this your careful attention, and do not allow your 
certificate to become delinquent. 

Return this notice with remittance. 


(over) 

9. Further concerning the attitude of said alleged officers towards 
your receivers, said officers have apparently mailed to all said policy 
holders letters of which the following is a copy, the original thereof 
having been sent to your receivers by one the policy holders: 
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Esteemed Companion 


Alexandria, Va., July 15, 1921. 


As you have been notified the office of our Society has been re¬ 
moved to Alexandria, Virginia, to avoid efforts being made by par¬ 
ties, not members of our Society, to involve us in litigation in the 
District of Columbia, which might be very detrimental to our So¬ 
ciety. 

Should you receive any notice from the Supreme Court of the Dis¬ 
trict of Columbia, it is advisable that you send the same here at once, 
so that our attorney can protect the interests of our members. 

Yours respectfully, 

H. NOEL GARNER, 

Chief Workman. 

ROBERT THOMAS, 

Chief Scribe. 

362 To Mr. J. D. Eason, Jr. : 

This communication was received a few days after I sent my 
dues to you before. 

Mrs. MARY A. DUNN. 

The following letter has also been mailed to your receivers bv one 
7 holders r 


of the policy 


eferred to above 


Alexandria, Va., June 16tli, 1921. 

(This letter is an answer to one I wrote him asking for a receipt 
for the $6.01. 

TAIT.) 

Prince A. Tait, 

Box 64, 

Foshee, Ala”. .. - ^ 

Esteemed Companion : 

The checks that you have sent us in payment of your dues for the 
past several months have been returned to us unpaid. This of 
course leaves you behind with your dues, and has caused us addi¬ 
tional work in the keeping of our books. We trust therefore that 
this will not occur again and that in the future you will always make 
your remittances with an Express or Postal Money Order. 

Our records show that your dues arc paid up to the 14th day of 
April, 1921. It is important therefore, if you wish to continue a 
member of the Society that you send a money order at once for 
$11.75 the amount of three months’ dues. 

Fraternally yours, 

MODERN WORKMEN OF THE WORLD 
SOCIETY. 

ROBERT THOMAS, 

u Chief Scribe. 
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As an indication of the efforts of said alleged officers to avoid the 
effect of the final decree made herein, we herewith submit another 
letter which appears to be a copy of many letters mailed to the 
policy holders by said Robert Thomas: 

363 Alexandria, Va., May 26th, 1921. 

Prince A. Tait, 

Box 64, 

Foshee, Ala, 

Esteemed Companion : 

Companion J. B. Kinnear who has been for so long our esteemed 
and efficient Chief Scribe could no longer serve us, at least for the 
present, and the undersigned was elected by the Board of Directors 
as Chief Scribe. As I lived and had my office in Alexandria, Vir¬ 
ginia, it was deemed necessary to have our hooks and papers in that 
city. Hereafter, therefore, please address all communications and 
send all dues to 128 S. Fairfax St., Alexandria, Va, 

[seal.] ROBERT THOMAS, 

Chief Scribe. 

10. From the foregoing we have to report to the court that the 
progress we have been able to make or are making as receivers of 
the court is very unsatisfactorv to vour receivers and doubtless to the 
court. 

We therefore respectfully submit this report and ask the court for 
further instructions as to what course we should take in the future. 

J. D. EASON, Jr., 

RUDOLPH H. YEATMAN, 

Receivers. 

District of Columbia, ss: 

J. D. Eason, being first duly sworn on oath deposes and says that 
lie is one of the receivers above named; that he has read said report 
and knows the contents therein contained and that the same is true 
to his best knowledge information and belief. 

J. D. EASON, Jr. 

Subscribed and sworn to before me in the District of Columbia, 
this 7th dav of November, 1921. 

MORGAN IT. BEACH, 

Clerk 

Bv F. E. CUNNINGHAM, 

A8&t. Clerk. 
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304 Memorandum. 

November 25, 1921.—Time to file transcript of record extended 
until January 7, 1922. 

Assignment of Errors. 

Filed December 23, 1921. 

******* 

Come here again the defendants Samuel J. Masters and John B. 
Kinnear, and file this their assignment of errors in the decree of 
October 21, 1921, as follows: 

1. The Court erred in passing the decree of October 21, 1921, 
overruling their exceptions to the Auditor’s Report of September 9 
1921. 

2. The Court erred in ratifying and confirming the said Report. 

3. The Court erred in passing the decree of May 11, 1921, on the 
mandate of the Court of Appeals. 

4. The Court erred in overruling these defendants’ first exception 
to the said Auditor’s Report of September 9, 1921, which exception 
was filed September 20, 1921. and appears in full on the face of 
the record herein. 

5. The Court erred in overruling these defendants’ second excep¬ 
tion to the said Auditor’s Report of September 9, 1921, which ex¬ 
ception was filed September 20, 1921, and appears in full on the 
face of the record herein. 

(3. The Court erred in overruling these defendants’ third exception 
to the said Auditor’s Report of September 9, 1921, which exception 
was filed September 20, 1921, and appears in full on the face of the 
record herein. 

7. The Court erred in overruling these defendants’ fourth 
365 exception to the said Auditor’s Report of September 9, 1921, 
which exception was filed September 20, 1921, and appears 
in full on the face of the record herein. 

8. The Court erred in overruling these defendants’ fifth exception 
to the said Auditor’s Report of September 9, 1921, which exception 
was filed September 20, 1921, and appears in full on the face of the 
record herein. 

9. The Court erred in depriving the defendants of their rights 
under assignments of policyholders. 

10. The Court erred in disposing of the funds and businesses of 
the Royal Life Insurance Company, Modern Workmen of the World, 
and Modern Workmen of the World Society, as set forth in the said 
decree of May 11, 1921, and the said Auditor’s Report of September 
9, 1921, and the said decree of October 21, 1921. 

11. The Court erred in other respects apparent of record. 

WILTON J. LAMBERT, 

Attorney for Defendants. 
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Acknowledgment of Service. 


Service of a copy 
knowledged this 21st 


of the foregoing Assignment of Errors is ac- 
dav of December, 1921. 

\Y. GWYNN GARDINER, 

Attorney for Plaintiffs. 


3(}<> Supreme Court of the District of Columbia. 

No. 30946. 


Parties. Action. Complainant's solicitor. 

1. Charles A. Hartman For W. G. Gardiner. 

and Dissolution Defendant’s 

2. Bion H. Cohill and Acctg. etc. Solicitor. 

vs> J. K. M. Norton. 

1. Samuel j. Masters, W. J. Lambert, 

2. J. B. Kinnear, M. D. Rosenberg, 3. 

3. Ross P. Andrews. W. G. Gardiner, 4. 

4. F T. Evans, H. E. Davis, 1, 2. 

5. The Royal Life In- D. W. Baker, 1, 2. 

suranee Co., a 
corp., 

6. Parker B. Chaffell, 

Assignee. 

Date. Proceedings. 

1912, April 3. Deposit towards cost by Gardiner. 

“ “ “ Bill, appearance, order and Exhibits 1, 2 

and 3..tiled. 

“ “ 9. “ spa to Answer <fc Copies to 1, 2, 3, 4, 5 

issued. 

“ “ 11. Rule as to Receiver returnable Apl. 16/1912 

(M. 89 p. 380) 5 copies. 

“ “ “ Spa to answer returned served all.filed. 

“ “ “ Affidavit of plff. No. 2 . “ 

“ “ 16. Demurrer of defts. to Bill & app. of J. K. 

Norton & W. J. Lambert . 

u “ 22. Answer of deft. No. 3 to Bill & Rule. Ex¬ 

hibit “A” and App. of M. D. Rosen¬ 
berg . “ 

“ “ “ “ of deft. No. 1 & 2 to rule. “ 

“ “ 30. “ “ “ “ 4 Exhibit No. 1 & App. 

of \V. G. Gardiner. “ 

“ u 30. Rule returned served deft. No. 5. “ 

“ May 22. Add’l Deposit for Costs by Gardiner. 

“ June 27. Opinion of court . 

“ “ 28. Rule discharged (M. 91 p. 30). “ 

“ July 6. Replication . “ 
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Proceedings. 


1012, Aug. 


“ Sept. 
“ Nov. 


867 

1912, Nov. 

u u 

II a 


u u 


1918, Jan. 

a u 

ll u 

May 

Li Li 

a 4 4 

June 
July 

i 4 

i i 

Aug. 

li is 

u ' U 


“ Dee. 

a u 

u ii 

1914, Jan. 

u u 


u 
11 
n 
a 

it 


n 


Mcli. 


•28. Hearing on certification of questions con¬ 
tinued till Aug. 29" (M. 91 p. 91. 

80. Order requiring deft. No. 2 to answer ques¬ 
tions (M. 91 p. 100). 

18. Order requiring deft. No. 2 to answer ques¬ 
tions (M. 91 p. 138).. 

25. Depositions (4) for plffs. from Quinter, 
Exam. Fee $81.25. 


25. Depositions (1) for plffs. in rebuttal from 

Quinter, Exam. Fee 2.50. 

Calendared for Dec. Term order. 

29. Depositions (8) for defts. from Quinter 

Exam. Fee $58.13. 

Exhibits (4) in Pkg. defts. from Quinter 
Exam. 

3. Opinion of Barnard J. 

22. Amendment to Bill. Fiat of Barnard J. . . 
24. Referred to Auditor (M. 91 p. 423). 

7. Add4 Deposit for Costs by Gardiner. 

Motion of plff. for order to direct defts. to 

pay Auditor’s fee. Notice, Affidavit & 

Jurat . 

29. Memo, of Decision by Barnard J. (also in 

Eq. No. 30549). 

5. Order to pay Auditor’s fee (M. 93 p. 235) 

8. Auditor’s Report A Pkg. vouchers. 

16. “ “ exceptions to by plffs. . . 

24. Add’l Deposit for Costs by Gardiner. 

7. Exceptions to Auditor’s Report bv defts. 1 

& 2.. 

Motion of plffs. to strike out exceptions to 

Auditor’s Report. 

Motion of plffs. to strike out exceptions to 
Auditor’s Report overruled (M. 93 p. 292) 
15. Order overruling Exceptions & Confirming 
Auditor’s Report (M. 93 p. 325)....... 

22. Petition of Parker B. Chappell assignee of 
deft. No. 4 as to rights and appearance of 

R. H. McNeill. 

Motion of P. B. Chappell to be made partv 

deft. & Notice.. 

Docket & Index. 

12. Affidavit of plff. No. 2 A Jurat. 

Order making party defendant (M. 95 p. 
103) .. 

25. Motion of plffs. to set day for hearing, No¬ 
tice, Affidavit & Jurat.. 


13—3779a 
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1914, Aug. 

1915, Moll. 
“ May 

a (( 


a a 
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1015. May 


June 


u 


44 


. 4 
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July 


4 4 

u 

4 . 

4 k 
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if 


(1 

44 

u 

4 4 
44 

<4 


Aug. 


44 


44 


1919, July 


44 

44 

44 

44 

4 < 

44 

44 

Aug 


31. Add'l Deposit for Costs by Gardiner. ...*.filed. 
5. Petition for rehearing by Deft. No. 3. 

13. Hill dismissed & W. Gvvynn Gardiner ap¬ 

pointed trustee &c. (M. 97 p. 164. 

14. Bond of \V. (i. Gardiner, trustee for $2,500 

approved (Mass. Bond & Ins. Co.). " 

25. Petition of defts. 1 & 2 for rehearing, Ex¬ 
hibit <fc app. of H. E. Davis. 

28. Add'l Deposit for Costs by J. K. M. Norton. 



p 



44 


44 


44 


1. 

20 . 

29. 

44 

44 


30. 

4. 

5. 
25. 

5. 


6 . 


18. 

2 . 


Answer of plffs. to petition for rehearing, 

affidavits (2) & Jurats (3). 

Appeal noted A fixing bond (M. 97 p. 191) “ 

( 19) Notes deposited in Registry by Defts. 

Nos. 1 & 2. 

Appeal bv plffs. & Bond fixed at $100 (M. 

97 p. 196) . “ 

Bond on Appeal of plffs. & F. T. Evans for 
$100, approved (U. S. Fid. & Guar. Co.) “ 
Bond on Appeal of defts. 1 A 2 for 100, ap¬ 
proved (U. S. Fid. A Guar. Co.). “ 

Order extending time to settle Statement of 

Evidence (M. 97 p. 231). " 

Order extending time to submit & settle evi¬ 
dence to Aug. 5"; to file transcript to 

Sept. 1" (M. 98 p. 380). “ 

Add'l Deposit for Costs by II. E. Davis. . . ” 

Assignment of errors behalf of plffs. “ 

“ “ “ “ “ dfts. “ 

Designation of Record by plffs. 

Agreed statement of evidence “A” submitted. 

44 <4 4 4 44 “B” 11 

Designation of Record on Appeal by defts. “ 
Statement of Evidence approved by Justice 

Siddons, &-. “ 

Stipulation. " 

Time to file transcript extended to Sept.. 

20/15 (M. 98 p. 504). 

Mandate Court of Appeals, (Appeal of S. J. 
Masters & Jno. B. Kinnear) dismissed 

with costs . “ 

Add'l Deposit for Costs by \V. G. Gardiner. 
Mandate Court of Appeals, Reversed with 
costs, $77.55. 

Notice as to final decree. “ 

Copies of petitions for rehearing, Answer, 
copy of proposed decree on Mandate & 
Memo, submitted to Court, (2) Affidavits 
(2) & letter to Siddons, J. “ 
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Date. 

1916, Aug. 

tt tt 

u tt 
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1916, Aug. 

tt it 
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It tt * 

tt tt 

tt tt 

tt tt 

tt tt 


tt it 

tt it 

tt tt 


it tt 

tt tt 

tt tt 


Proceedings. 

2. Certificate of Court of Appeals as to decree, .filed. 

“ Memorandum of Siddons, J. 

“ Decree on Mandate, Appointing Receiver 

&c. (M. 100 p. 454)... “ 


3. Add’l Deposit for costs by H. W. Wheatley. 

“ Appeal from decree of Aug. 2d by plffs. & 

deft. No. 4 noted and order for citation 

to issue . 

“ Citation & Copies to defts. 1 A 2 issued. 

“ Opinion of Court of Appeals. 

" Bond of H. W. Wheatley, Receiver for 
$40,000. approved (U. S. Fid. A Guar. 

Co.) ... “ 

“ Certified copies (5) of order of Aug. 2" to 
Wheatley. 

4. Add’l Deposit for Costs by W. G. Gardiner. 

“ Assignment of errors on Appeal by plffs. . 

11 Designation of Record “ “ “ “ .. 

11 Citation returned ser\ed defts. 1 & 2. 

“ Bond of plffs. on Appeal for $100. approved 

(Mass. Bond & Ins. Co.). 

8. Designation of Record by defts. 

10. Order authorizing Receiver to employ coun¬ 
sel, &c. (M. 100 p. 472). 1 . “ 

“ Petition of Receiver to employ counsel Ac. . 

tt tt tt tt U * it it 

“ Order authorizing Receiver to emplov coun¬ 
sel (M. 100 p. 477)... . ../ . “ 

15. Petition of Receiver for instructions A Ex¬ 
hibits (3) . 

18. Supplemental petition of Receiver A Ex¬ 
hibit (1) . “ 

“ Order instructing Receiver (M. 100 p. 492) 

“ Rule returnable Aug. 23d A copies (3) (M. 

100 p. 493). 

“ Rule returnable Aug. 23d returned served 

Kinnear, Masters not found. 

“ Add’l deposit for costs by Gardiner. 

23. Rule con’d to Aug. 25, 1916 (M. 100 p. 

504)... “ 

“ Rule returnable Aug. 25 A copies (2) (M. 

100 p. 504). “ 

“ Rule returnable Aug. 25 copy. 

" 11 “ Aug. 31 A copy (M. 99 p. 

412). 

“ Rule of Aug. 18/16 cont’d to Sept. 1, 1916 
(M. 99 p. 416). 
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Date. 


Proceedings. 


1916, Allg. 

u n 

11 Sep. 
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a ii 
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1916, Sep. 
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a 

a 
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u 

u 

a 
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t i 

. . 

a 
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i t 

a 

Oct. 

a 

1 1 

a 

a 

u 

it 

u 

a 

a 

a 

u 

Nov 

u 

Dec. 

it 

a 

a 

u 

a 

a 

u 

a 

a 

a 

u 
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26. Add’l deposits for costs by Wheatley. 

“ Rule returnable Sept. 1, 1916 ret d served. 

1. Motion of defendants 1 and 2 to quash rule 

& appearance of 1). W. Baker.filed. 

1. Motion to quash rule overruled, defendants 
to answer, and hearing on rule set for 
Sept. 5", 1910 (M. 99 p. 434). 

5. Ans. Masters & Kinnear to Rule issued Aug. 

18/16 (jurat). 

6. Hearing on Rule continued to Sept. 1 1/16 

(M. 99 p. 439). 

21. Memorandum of Court Siddons, J. 


22. As of Sept, lltli Motion of Respondents to 

set cause for hearing. 

As of Sept, lltb Motion of Respondents to 

dismiss. 

1st Report of Receiver & Appearance of 

W. H. White . “ 

Order on Report of Receiver (M. 99 p. 478) 

“ Suggestion of defts. 1 & 2 to Court, Affidavit 

& Exhibit . “ 

26. 2d Report of Receiver. 11 

29. Order allowing Receiver to amend 1st Re¬ 
port (M. 99 p. 499). “ 

Objections by defts. 1 Sc 2 to proposed decree “ 

3. Short copy for defts. atty. 

4. Decree adjudging defendant in contempt. 

Appeal noted (M. 101 p. 4).. . .. “ 

Memo, of Siddons on question (4 appeal 
bond . “ 

6. Certified copy of decree of Oct. 4 to Re¬ 
ceiver .. “ 

12. Bond of Defdts. 1 & 2 on Appeal for $25,- 

000.00 (Geo. W. Ray, Surety) approved “ 

16. Order for receivers to make copies Sc return 

certain papers (M. 101 p. 38). “ 

13. Order extending time to file transcript to 

Dec. 20th (M. 101 p. 117). “ 

12. Assignment of errors. “ 

Designation of Record. “ 

13. Substituted assignment of errors. “ 

Order extending time to file transcript (M. 

102 p. 21) .. “ 

18. Order instructing receivers Sc approving ex¬ 
penditures ; objection bv plfl's. (M. 101 p. 

213) ......’. . “ 

Add’l deposit for costs by Wheatley. 

Report (3) of Receiver. tl 
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Date. 


Proceedings. 


1916, 

Dec. 

28. 

a 

Ft 

«< 

1917, 

Jany. 

12. 

a 

U 

19. 

a 

H 

24. 

it 

Feb. 

10. 

a 

Apl. 

23. 

a 

May 

1. 

a 

a 

22. 

ii 

u 

a 

u 

a 

24. 

a 

u 

u 

a 

u 

it 

it 

ii 

it 

a 

June 

1. 

tt 

u 

it 

a 

u 

15. 

a 

u 

u 

tt 

• f 

u 

ii 

ii 

a 

tt 

t( 

22. 

a 

(f 

25. 

a 

u 

ti 

a 

u 

it 

u 

ll 

it 
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1917, 

June 

25. 


tt 

a 

K 

ii 

a 


Add’l Deposit for Costs by D. W. Baker. 

Petition of the Modern Workmen of World So¬ 
ciety & The Modern Workmen of the World, 
to intervene & be made parties deft. Notice & 
Appearance of J. K. M. Norton, (Intervening 
Petition attached) & Pkg. Exhibits (8). .Filed. 
Order denying motion to intervene; appeal 
noted; M. 101, P. 250. 

Assignment of errors. “ 

Bond on Appeal for $100.—Approved. (U. 

S. Fid. & Guar. Co.). 

Designation of Record on Appael.. “ 

Mandate Court of Appeals reversed with 

costs $102.75 . 

Report of Receiver under 73" Rule. “ 

Decree apptg 11. W. Wheatlev, Receiver (3 
copies) M 102. P. 313. 

Bond of Receiver for $40.000,—Approved. 

(U. S. Fid. & Guar. Co.). 

4" Report of Receiver. “ 

Petition of Receiver for appointment of 

Atty. “ 

Order authorizing Receiver to employ Atty. 

Wm. H. White. M. 102, P. 321. 

Order directing Receiver to intervene in Eq. 
30549. M. 102, P. 320. 

5" Report of Receiver. u 

Rule returnable June 8". M. 102, P. 334 

(2 copies) . 

Motion of defts. 1 & 2 to quash Rule. “ 

6" Report of Receiver & Exhibits (3).... “ 

Answer of defts. 1 A 2 to Rule. “ 

Order overruling motion to quash etc. M. 

102, P. 355. 

Notice of Receiver to produce. “ 

Spa. duces tecum of June 22" returned 

served (1) for Receiver. “ 

Spa. duces tecum of June 22" returned 

served (1) for Receiver. “ 

Spa. duces tecum of June 22" returned 

served (1) for Receiver. “ 

Spa. duces tecum of June 22" returned 

served (1) for Receiver. “ 

Spa. duces tecum of June 22" returned 

served (1) for Receiver. “ 

Spa. duces tecum of June 23" returned 

served (1) for Receiver. “ 

Spa. ad test of June 23" returned served 
(1) for Receiver. “ 
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Date. 


Proceedings. 


1917 June 25. Judgment for costs on Mandate .ettled 
’ Satisfied, order of Gardiner Atty...... 

« “ 26 Add’l Deposit, for Costs l>y M heatley He- . 


“ 27. Spas. (4) as test, of June 25 retd. ser\ed (4) 

for Receiver. i /1 \ 

•• “ Spas. (1) ns test, of June 26 retd, served ( 1) 

for Receiver. 

[ulv 2. 7" Report of Receiver & -Jurat . . 

“ 3. Rule of June 1 retd, served dekits. 

“ 12. 8" Report of Receiver.• *. • 

“ u Older authorizing Receiver to pay certain 

expenses. M. 192, P. 418. . ..• • 

Aug. 23. Motion of respondents to amend answer art. 

& Proposed amendment. ........ 

“ “ Exhibit (Respondents’ proposed decree). 

“ “ Objection of defendants to proposed decree. 

“ 27. Decree in contempt, and for pay t of ™oney 

etc. and appeal noted in open Court. JV1. 

103 P 97. 

“ 30 Order suspending execution of Decree of 

August 27. M. 103, P. 114. 

Sent 5 Order to return notes deposited by Dens. 

1 ‘ ' (M. 103, Pg. 133). 

“ 26. 9" Report of Receiver. . . ^. . . . • • • •••••• 

Oct 1. Order modifying order of Aug. 30. 17 JYl. 

103, P. 223. . ■ 

“ 2. Order for Receiver to pay prein nun, desig¬ 

nation of depository Ac. M. 103, 1 . -*-9. 

“ 17. 10" Report of Receiver & Exhibit ........ 

“ “ Order authorizing release of property fiom 

lien. M. 104, P. 17.. • • • • • • ■ • • 

« 18 Release from lien & decrees by pin. A Ke- 

ceiver of lots 862, 83/, 839, 841, 843, 

845, 826. in Scj. 2615 order. 

“ 19. Report (11th) of Receiver & jurat. 

“ 22 Order directing investment of funds. M. 

104, P. 38... . 

A’ov. 6. Add’l Deposit for Costs by Baker for Inter¬ 
veners. 

•• 6. Motion of Ruben Kerby et al. for leave to 

intervene & Notice & ack. of service & 
proposed intervening petition, Exhibits 
1. 2, 2Mi, 3 & 4 and appearance J. K. M. 

Norton .• 

“ “ Objections of Plfs. to receiver’s & attys. al¬ 
lowances . 

“ Motion of Plfs. to hold election & reorganize 

company . 


J ulv 


Sept. 


Nov 
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Date. 


Proceedings. 


1917, 

Nov. 

6. 

tt 

tt 

a 

tt 

tt 

7. 

tt 

u 

8. 

373 




1917, Nov. 

16. 

“ Dec. 

31. 

1918, Jan. 

4. 

M Feby. 

23. 

a et 

28. 

“ Apl. 

12. 

it rt 

15. 

May 

1. 

it u 

14. 

U II 

15. 

June 

5. 

u July 

12. 

“ Oct. 

1. 

tt (C 

4. 

1919, Mch. 

14. 

“ April 

29. 

tt a 

(T 

“ May 

3. 

a tt 

7. 

“ Nov. 

26. 

1920, Jan. 

7. 

tt U 

8. 

tt (( 

15. 

ft ft 

tt 

ft tt 

tt 

ft tr 

rt 


Motion of Plfs. to direct receiver to pay al¬ 
lowances to atty. for Plfs. 

Affidavits (3) to accompany motions of 
Plfs. filed this date. 

Order for paym’t on account of Receiver’s 
and Att’ys’ services. M. 104, P. 82. 

Certificate of dismissal of appeal, on stipula¬ 
tion of counsel .filed. 


Objections of plff. to intervening Petition 

& Jurat . “ 

Answer of Receiver to petition of Hartman 

et al. “ 

Report of Auditor under 73d Rule. “ 

Mandate Court Appeals, affirmed with costs “ 
Answer of defts. Master & Kin near to pe¬ 
tition of pltfs. “ 

12" Report of Receiver. “ 

Petition of pltfs. authorizing reorganization. 

For Attys. fees &c. “ 

Report of Receiver under 73" Rule. “ 

Add'd Deposit for Costs by Wheatley. 

Order ratifying purchase of Liberty Bonds 
etc. M. 105, P. 224. 

13th Report of Receiver & Jurat. “ 

Report of Auditor under 73" Rule. “ 

Notice of Receiver to settle decree. “ 

Order to purchase Liberty Bonds. M. 105, 

P. 373. 

Motion of pltfs. to require attendance of 

deft. No. 2 & Notices (2). “ 

Order directing purchase of Liberty Bonds. 

M. 107, P. 268. 

14" Report of Receiver. “ 

Report of Receiver under 73" Rule. " 

Petition of Mary H. Grunden for leave to 
intervene, Notice, Intervening, Petition & 

Appearance of J. Iv. M. Norton. “ 

Auditors Report under 73" Rule. “ 

Reference to Auditor etc. appeal noted. M. 

109, P. 190. « 

Add 1 Deposit for Costs bv Receiver. 

Appeal Bond ot plff. for $100.—Approved 

(U. S. Fid. & G. Co.). “ 

$589. (0 deposited in Registry bv Receiver. 
$29,500.—Liberty Bonds “ “ “ 

Certain Notes & Certificates of Stock & three 
Boxes of Records &c. deposited with clerk 
by Receiver. •» 
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Date. 


1920, Jan. 


a 

tt 

u 

(t 

tt 

■ • 

tt 

tt 

tt 

rt 

tt 

Feb. 

tt 

tt 

tt 

Mcli. 

tt 

May 

tt 

1 1 

tt 

June 

tt 

tt 


1921, Mob. 

« “ 

“ May 


<4 

374 

1921, June 
« (< 

(t a 

it a 

a <( 


u «* 

u a 

a a 

a a 


tMMlings. 

1G. lf>" Report of Receiver. .. < -•; • •^ e ^* 

“ Order approving accounts ot Recener, dis¬ 
charge of Receiver & relief from liability. ^ 

M. 109, P. 207.. .. 

22. Assignment of errors by pm. (( 

“ Designation of Record “ . . • • ••••••••• 

“ Add’l Deposit for Costs by W . G. Gardiner. 

27. Add'l Deposit for Costs by W. G. Gardiner 

a/c Record on Appeal. 

5. Record on Appeal to W. G.Gardiner. 

1G. Decree directing payment of Certain tunas 
(M. 109, p. 257). , Q „ 

11. Certified eopv of receipt of Clerk ol Jan. 9 
1920 to W. G. Gardiner. 

28. Petition of plff. to exebange Liberty Bonds ^ 

•« Decree directing Clerk to exchange Liberty 
Bonds, Collect coupons & deposit same in 
Registry. M. 109, P. 423. ......... . 

18. Order to pay out money in Registry ot 
Court amount due for tax. M. 110, P. 

22. Receipt of Collector of Taxes D. C. for 
$11.45 paid by Clk. as per order of June 
18" 

9. Mandate Court of Appeals. Decree of Jan. 

7" 1920 reversed with costs $ll<.4o. ^ 

15. Notice of signing decree.. ... • • •• 

11. Decree on Mandate, appeal noted. JNl. ItZ, ^ 

p 4^8 . 

16. Bond on Appeal of defts. Nos. 1 & 2 for ^ 

$ 100.—Approved . 

1. Motion of pltfs. to instruct Auditor & Affi- ^ 

da\ it...*. 11 o p 

3 Order instructing the auditor. M. 113, P. ^ 

170.. ... • • • • u 

10. Assignment of errors by detts. on Appeal ^ 
“ Designation of Record “ 

11 Order appointing J. D. Lason Jr. K. LI. 

Yeatman, Receivers. M. 113, P. 187 (1 ^ 

Copy) (2 copies)...•• ••• 

•» Bond of Receivers J. D. Eason Jr. & R. H. 

Yeatman for $5,000.—Approved. . . . . 

15. $1,200.68 proceeds of coupons due on Bonds 
deposited in Registry. 

17. Petition of Receivers to collect certain funds 

from Banks & Jurat. # .. . 

<( Order for Receivers to collect certain funds 
from Banks. M. 112, P. 487 (2 copies) 
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Date. 


Proceedings. 


1921, June 

u tt 

“ July 


tt ft 


“ Aug. 

ft u 


ft If 


tt tt 


a tt 


a tt 

u •• 


tt tt 


“ Sept. 


a ft 


tt tt 


tt tt 


tt n 


“ Oct. 

n n 


“ Nov. 

u tt 

tt t* 


tt f 

tt tt 

“ Dec. 


17. Add'l Deposit for Costs by Yeatman. 

“ Transcript of Record to Def’ts’ Atty. 

15. Order to invest fund, to exchange bonds, 
and to pay reporter’s bill. M. 113, P. 

287. 

25. Certified Copy of Order of June 10" to 
Receivers. 

3. Bill for stenographic service before Auditor 

($107.25) ...filed. 

3. Order to pay stenographic Bill. M. 113, 

p. 371 . .... “ 

3. Spa. ad test, issued July 11/21 ret’d, served 
3, personally, 1 by copy, and 1 not found. 

3. Spa. ad test, issued July 20/21 ret’d, served 
by copy. 

3. Spa. ad test, issued July 2/21 retd, served 
personally. 

22. Bonds exchanged as per order July 15/21. 

25. $2,000. par Victory Bonds purchased 

through Riggs Nat’l Bk. & 2 Exs. “ 

30. Bill for stenographic service before Auditor 
$70.25 approved, filed Sc Paid—(order 
July 15). 

8. Oder to pay fund from Registry. M. 114, 

P. 33. 

9. Order to pay Auditor’s Fee ($785.) from 

Registry. * M. 114, P. 43).. “ 

“ Auditor’s Report, Vouchers Sc Testimony 

(1) Vol. ... “ 

20. Auditor’s Report, Exceptions to, by S. J. 

Masters Sc J. B. Kinnear. “ 

22. Notice of plff. of hearing on Exceptions to 

Auditor’s Report. “ 

10. Notice of plff. of hearing on Exceptions to 
Auditor’s Report Sc Acknowledgment. 

21. Order overruling exceptions to Report of 

Auditor and for payment of costs. Ap¬ 
peal. Bond $48,000. M. 114, P. 199. 

5. Bond of defts. Nos. 1 Sc 2 on Appeal for 

$100.—Approved . “ 

7. Report of Receivers Sc Jurat. “ 

22. Motion of defts. to extend time to file Tran¬ 

script—Notice, Acknowledgment & Affi¬ 
davit ^ 

25. Affidavit of W. G. Gardiner Sc Jurat. “ 

fC Order extending time to file transcript of 
record to Jany. 7/1922. M. 115, P. 161. 

16. Motion of Dfts. 1 & 2 to wtihdraw certain 
testimony; Notice and acknowledgment. 


14—3779a 
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Date. 


Proceedings. 


1921, Dec. 23. Assignment of errors on appeal by defts. 1 

& 2 and acknowledgment. 

11 “ “ Designation of record on appeal by defts. 

1 & 2 and acknowledgment. 

1922, Jan. 4. Additional designation of record by defts. 1 

& 2 and acknowledgment. 

“ “ 6. Order extending time to file transcript of 

record to Fob. 1/'22. 


375 


* 


Designation of Record. 

Filed December 23, 1921. 
****** 


The Clerk will please prepare the Transcript of Record on the ap¬ 
peal from the decree of October 21, 1921, in this cause, and include 
therein the following parts of the record herein: 


1. Decree of May 11, 1921, and appeal therefrom. 

2. Memorandum of approval and filing of bond on appeal, May 


16, 1921. 

3. Auditors Report of ►September 9, 1921, including all evidence 
taken down before Auditor, including the letters, telegrams, checks, 
accounts, photographs, and other data and documents offered and 
received in evidence by the Auditor. 

4. Exceptions of defendants Samual J. Masters and John B. Kin- 
near. of September 20. 1921, to Auditor’s Report of September 9, 
1921. 


5. Decree of October 21, 1921, overruling exceptions to Auditor’s 
Report, and appeal therefrom. 

6. Memorandum of approval and filing of bond on appeal, No¬ 
vember 5, 1921. 

7. Receivers’ Report of November 7, 1921. 

8. Order of November 25, 1921, extending time to file Transcript 
of Record to January 7, 1922. 

9. Assignment of Errors. 

10. This Designation. 

WILTON J. LAMBERT, 

Attorney for Defendants. 


376 


Acknowledgment of Service. 


Service of a copy of the foregoing Designation of Transcript of 
Record on Appeal is acknowledged this 21st day of December, 1921. 

W. GWYNN GARDINER, 

Attorney for Plaintiffs. 
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Additional Designation of Record. 

Filed January 4, 1922. 

******* 

In addition to the items covered by the Designation of Transcript 
of Record on Appeal, filed herein December 23, 1921, the Clerk will 
please include the following parts of the record: 

1. Decree of August 27, 1917, appeal, etc. M. 103, P. 97. 

2. Order of August 30, 1917, suspending execution of decree of 
August 27, 1917. M. 103, P. 114. 

3. Order of October 1, 1917, modifying order of August 30, 1917. 
M. 103, P. 223. 

4. All docket entries (except Clerk's costs). 

5. This Additional Designation. 

WILTON J. LAMBERT, 

Attorney for Defendants. 


Acknowledgment of Service. 

Service of a copy of the foregoing Additional Designation of Tran¬ 
script of Record on Appeal is acknowledged this 4th day of January, 
1922, but objected to because beyond the time limit of rule. No 
application to Court for additional time. 

W. GWYNN GARDINER, 

Attorney for Plaintiffs. 


377 Memorandum. 

January 6, 1922.—Time to file transcript of record on appeal ex¬ 
tended to and including February 1, 1922. 

378 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia . ss: 

I, Morgan II. Beach, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
377, both inclusive, to he a true and correct transcript of the record, 
according to directions of counsel herein filed, copies of which are 
made part of this transcript in cause No. 30946 in Equity, wherein 
Charles A. Hartmann et al. are Plaintiffs and Samuel J. Masters 
et al. are Defendants, as the same remains upon the files and of rec¬ 
ord in said Court. 
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In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 24th day of January, 1922. 

LiSeal of the Supreme Court of the District of Columbia.] 

MORGAN H. BEACH, 

Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
3779. Samuel J. Masters et ah, appellants, vs. Charles A. Hart¬ 
mann ct al. Court of Appeals, District of Columbia. Filed Feb. 1, 
1922. Henry W. Hodges, clerk. 


(5950) 














f* rv. J 

0KTV.IC7 v.* nr.UJM®* 
%? ■* ?■_ o 



(Eburt of Appeals, Hiatrirt of Columbia 

January Term, 1922. 


No. 3779. 


Samuel J. Masters and John B. Kinnear, 

Appellants, 

vs. 

Charles A. Hartmann, Bion H. Cohill and Frank 

T. Evans, 

Appellees. 


Appeal From the Supreme Court of the District 

of Columbia. 


BRIEF OF APPELLANTS. 


Wilton J. Lambert, 

W. Bissell Thomas, 

Attorneys for Appellants. 


Pbess of Bybon S. Adams, Washington, D. C. 















IN THE 


(Court of Appeals, Bistrirt uf Columbia 

January Term, 1922 . 


No. 3779. 


Samuel J. Masters and John B. Kinnear, 

Appellants, 

vs. 

Charles A. Hartmann, Bion H. Cohill and Frank 

T. Evans, 

Appellees. 

Appeal From the Supreme Court of the District 

of Columbia. 


BRIEF OF APPELLANTS. 


STATEMENT OF THE CASE. 

This case was originally instituted in the Supreme 
Court of the District of Columbia in April, 1912, and 
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has been continually, since that date, pending and 
undetermined either in that court or on appeal in 
this court. This is the fourth hearing on appeal. 

On January 24, 1911, the Royal Lite Insurance 
Company was a corporation of the District of Co¬ 
lumbia organized to engage in the life insurance busi¬ 
ness with a capital stock ot $1,000, all of which be¬ 
longed to Hartmann, Cohill and Evans, the plaintiffs 

in this case. 

The Modern Workmen of the World was a mutual 
benefit insurance company, without capital stock, or¬ 
ganized under the laws of Virginia to insure the lives 
of its members. All of its assets belonged to its 
policyholders and the defendats, Masters, Kinnear 
and Andrews were three of the five officers and direc¬ 
tors charged with the duty of conducting its affairs. 
Among its assets was a reserve fund consisting of 
various securities aggregating in value approximately 
$45,000. 

******** 

On January 24, 1911, the Royal Life Inurance Com¬ 
pany acting through the plaintiffs, who were its officers 
and directors, entered into a supposed contract with 
the Modern Workmen of the World, acting through 
its officers and directors, by the terms of which the 
Roval Life Insurance Company attempted to take 
over all of the policy obligations of the Modern 
Workmen of the World in return for a transfer to it 
by the Modern Workmen of the World of all of the 
assets of the latter company, including the securities 
constituting the reserve fund. As a part of the above 
arrangement it was agreed that one-lialf of the stock 
of the Royal Life Insurance Company was to be 
transferred to the defendants, Masters, Kinnear and 
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Andrews, and that these latter were to become officers 
and directors of the Royal Life Insurance Company 
m order that the policyholders of the Modern Work¬ 
men of the World might be represented in the directo¬ 
rate of the company which was guaranteeing their 
policies and which was taking over all of their assets. 
The arrangement also provided that one of the de¬ 
fendants, K inn ear, was to become the treasurer of the 
Loyal Life Insurance Company, and as such was to 
retain physical possession of the assets of the Modern 
Workmen of the World assigned and set over under 
the foregoing arrangement. 

All of this was actually done, and notices were 
mailed to the policy holders of the Modern Workmen 
of the W 7 orld informing them that the Royal Life In¬ 
surance Company would thereafter collect premiums 
and pay policy claims. 

The foiegoing arrangement continued in force for 
about a year when it became evident that the Royal 
Life Insurance Company, because of its failure * to 
comply with the laws and regulations of the District, 
would be unable to procure a license from the Insur¬ 
ance Commissioner to do business. The Commis¬ 
sioner had refused, and was still refusing, to issue the 
Royal Life Insurance Company such license, where¬ 
upon on January 30, 1912, appellees Hartman, Cohill 
and Evans, assuming to act for the Royal Life In¬ 
surance Company, sold out all of the business of that 
company, except such as had been tranferred to it 
by the Modern Workmen of the World under the ar¬ 
rangement above set out, to the Commercial Insur¬ 
ance Company for the sum of $17,400. 

Thereafter, on the 19th of February, 1912, the ap¬ 
pellants, Masters, Kinnear and Andrews, who were 



still officers and directors of the Modern Workmen 
of the World, charged with the duty of protecting its 
policyholders, and whose stock ownership and official 
positions in the Koval Life Insurance Company were 
as trustees to look after and protect the rights in that 
company of the policy holders of the Modern Work¬ 
man of the World, rescinded, abrogated and nullified 
the attempted contract of January 24, 1911, and hav¬ 
ing physical possession of the assets of the Modern 
Workmen of the World as officers of the Royal Lite 
Insurance Company, re-took, upon the rescission and 
nullification of the supposed contract, in their capacity 
as officers and directors of the Modern Workmen of 
the World, all of the assets which had been assigned 
to the Koval Life Insurance Company under the ar¬ 
rangement entered into on January 24, 1911. 

Having become stockholders and officers of the 
Royal Life Insurance Company as one of the pro¬ 
visions of the agreement of January 24, 1911, and 
having, on February 19tli, 1912, rescinded and nulli¬ 
fied that arrangement in toto, they thereafter refused 
to take anv part either as stockholders or directors in 
the conduct of the affairs of the Royal Life Insurance 
Company. 

In April, 1912, appellees Hartman, Cohill and 
Evans, as individuals, brought this suit against 
Masters and Kinnear, the appellants, including as 
parties defendant the Royal Life Insurance Company 
and Andrews, the latter being an associate of Masters 
and Kinnear in the directorate of the Modern Work¬ 
men of the World who had also become a director in 
the Royal Life Insurance Company under the ar¬ 
rangement of January 24, 1911. (For some reason 
not specified in the record the defendants the Royal 
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Life Insurance Company and Andrews have been 
practically eliminated as parties defendant.) 

The suit was instituted by the plaintiffs, as indi¬ 
viduals, against the appellants, as individuals, and 
after its institution and during its pendency the 
Modern Workmen of the World, as a corporation, and 
some of its policyholders, made due application to be 
allowed to intervene but their applications were de¬ 
nied and the litigation, as now pending, is a suit by 
three individuals, Hartman, Cohill and Evans, 
brought in their individual and personal capacity, 
against two individuals, Masters and Tvinnear, sued in 
their individual and personal capacity. 

******** 

For leasons which will appear in the argument no 
attempt is being made in this statement of the facts 
to cover a history of this litigation or to set forth in 
detail all of the complicated references, decrees and 
mandates which have been previously entered in the 
Supreme Coun of the District and in this court since 
the inception of this suit. , 

ASSIGNMENT OF ERRORS. 

The court erred: 


I. 

In granting any relief under the supposed contract 
between the Royal Life Insurance Company and the 
Modern Workmen of the World of January 24, 1911. 

II. 

In assuming any jurisdiction over the sub ject-mat¬ 
ter of the assets of the Modern Workmen of the 
World. 
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III. 

In refusing to permit the Modern Workmen ot the 
World as a corporation or its policy holders as in¬ 
dividuals to file intervening petitions herein. 

IV. 

In ruling that the plaintiffs herein were entitled to 
any relief in this action. 

V. 

In ruling that the defendants herein in their in¬ 
dividual capacity were proper parties defendant 
against whom relief could be had herein. 

VI. 

In ruling that the supposed contract of January 
24, 1911, between the Eoval Life Insurance Company 
and the Modern Workmen of the World was a valid 
and binding contract. 

VII. 

In ruling that the plaintiffs or the Royal Life In¬ 
surance Company from and after February 1, 1912, 
were entitled to any relief of any kind whatsoever as 
against the appellants, the Modern Workmen of the 
World or any of the property or assets of said ap¬ 
pellants or said corporation. 

ARGUMENT. 

The appellants take the position on this appeal that 
the contract of January 24, 1911, by which the Royal 
Life Insurance Company, through the appellees as 



Its officers and agents attempted to take over, and the 
Modern Workmen of the World, through its officers 
and agents, attempted to transfer and assign, all of 
the life insurance business of the latter company, was 
illegal and void from its inception. It was an at¬ 
tempt of the Royal Life Insurance Company, acting 
through its officers and agents, to buy from the 
Modem Workmen of the World, acting through its 
officers and agents, all of the life insurance business 
of the latter company, and it contemplated a transfer 
of all of the property and assets belonging to the 
policy holders of the Modern Workmen of the World. 

It is a settled rule of law that any agreement 
whereby one life insurance company attempts to dis¬ 
pose of all of its business to another, by whatever 
means that attempt may be made, is illegal and void 
as against public policy. 

This principle is stated as follows: 

The power of a company (a life insurance com¬ 
pany) to make contracts of reinsurance will be 
determined in general by its charter and the stat¬ 
utory provisions under which it is authorized to 
do businesss. But the general power to make 
contracts of reinsurance on its risks does not 
authorize a company to transfer all its business 
and its assets, which constitute a trust fund for 
its policyholders, to another company, and such 
a contract is void.” 25 Cyc. 781. 

Price vs. St. Louis M. L. Inc. Co., 3 Mo. App. 

262; 

Barden vs. St. Louis M. L. Ins. Co., 3 Mo. App. 

248; 

Mason vs. Cronk, 125 N. Y., 496, 28 N. E. 224; 



Raymon vs. Security, etc., Ins. Co., 44 Misc. 
N. Y. 31; 

Smith vs. St. Louis M. L. Ins. Co., 2 Tenn. 
Ch. 727. 

i 

Furthermore the attempted contract of January 24, 
1911. was illegal and void ab initio, because it was 
ultra vires the corporate powers of both of the con¬ 
tracting corporations. 

Section 10 of Chapter 5 of the Insurance Laws of 
the State of Virginia, as amended March 12, 1908, 
which was in force at the time of the attempted ai - 
rangement, is as follows: 

“10. (As amended by Act approved March 12, 
1908). No domestic fraternal beneficiary asso¬ 
ciation, order or society shall transfer its mem¬ 
bership and assets to any association,, ordei oi 
society or insurance corporation not licensed to 
do business in this State; nor shall such transfer 
be made to any licensed society, order, associa¬ 
tion or corporation unless the agreement to so 
transfer has been approved by a two-thirds vote 
of the members of the supreme body, or any other 
bodv competent to act during recess of the . su¬ 
preme body of such association, order, or society 
whose membership is proposed to be transfeiiet , 
and bv a two-lhirds vote of the supreme body or 
any other body competent to act during recess 
of supreme body of such order, association oi so- 
cietv proposing to accept such membership ant 
assets. Any domestic fraternal beneficiary asso¬ 
ciation, order or society may accept the member¬ 
ship and assets of any other such organization 
upon such terms and conditions as may be agreed 
upon by said governing body or bodies authorized 
to act under the constitution and laws of sue i 
order, association or society; provided, however, 
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that no such amalgamation or merger shall be¬ 
come effective until a certified copy of the con¬ 
tract between the two orders, associations, or so¬ 
cieties has been submitted to the Commissioner 
of Insurance and approved by him; provided, 
that any such order, association or society shall 
have the same right of appeal hereunder as is pro¬ 
vided in section thirteen of chapter two of this 
act . 19 

Here is not onlv a lack of authorization to the Mod- 

•> 

ern Workmen of the World to transfer its business, 
but a direct statutory prohibition against so doing, 
and the record nowhere discloses any authorization 
on the part of the Royal Life Insurance Company to 
purchase the business of any other company, cer¬ 
tainly not a foreign company organized under the 
laws of a different state and subject to the restrictions 
and regulations of a foreign jurisdiction. In other 
words, the attempted contract of January 24. 1911, 
was not only illegal and void as against public policy 
but it was also illegal and void as beyond the powers 
of the contracting parties and as specifically prohib¬ 
ited by statute. 

In addition to the foregoing reasons the attempted 
contract was likewise illegal and void because, even if 
it had not been against public policy; even if it had 
not been ultra vires the conferred powers of the con¬ 
tracting corporations; even if it had not been prohib¬ 
ited by direct statutory enactment, it nowhere ap¬ 
pears that the officers of the corporations who were 
parties to it were authorized by their respective com¬ 
panies to bind either of them by any such provisions 
as those attempted to be agreed to in the contract in 
question. 



The principle of law applying to the foregoing is 
stated as follows: 

“l pon a well-known principle of interpreta¬ 
tion the power of a domestic corporation to con¬ 
solidate with a foreign corporation does not ex¬ 
ist, unless it is distinctly conferred by statute; and 
if the statute in which such power is sought is 
doubtful or ambiguous, the doubt must be resolved 
against the existence of the power. ” 10 Cyc. 293. 

See also American L. & T. Co. vs. Minn. R. Co., 157 
Ill. 641, 42 N. E. 153. 

In the case of the Central Transportation Company 
vs. the Pullman Car Company, reported in 139 U. S. 
24 (35 Law Ed. 55), the Supreme Court of the United 
States says: 

“A contract between two corporations in order 
to bind either of them must be within the corporate 
powers of both. ,, 

And under this ruling the provisions of the laws of 
Virginia as quoted above are final and conclusive 
as to the illegality of the contract under discussion 
whatever the laws of the District of Columbia might 
be, or whatever the conferred powers of either of the 
contracting parties might be. 

The Supreme Court of the L T nited States has many 
times decided that an attempted contract, illegal and 
void either as against public policy or because of 
being ultra vires, one or both of the contracting parties 
or because of being prohibited by statute, can never 
be the foundation of any suit either at law or in equity, 
and that such an attempted contract not only may, but 
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ought to be, as a matter of bounden duty abrogated, 
rescinded and nullified at the earliest possible moment, 
and that when so abrogated, rescinded and nullified 
no relief of any kind will be granted by any Federal 
court for damages sustained through such abrogation, 
rescission and nullification. 

This principle is perhaps most clearly stated in the 
case of Thomas vs. West Jersey R. R. Co., 101 U. S. 
71, 25 Law Ed. 950, where the Court says: 

‘ 4 There remains unperformed the covenant to 
arbitrate with regard to the value of the contract. 
It is the damages provided for in that clause of 
the contract that are sued for in this action; dam¬ 
ages for a material part of the contract never per¬ 
formed; damages for the value of a contract which 
was void. It is not a case of a contract fully exe¬ 
cuted. The verv nature of the suit is to recover 

•/ 

damages for its non-performance. As to this, it 
is not an executed contract. 

“Not onlv so, but it is a contract forbidden bv 
public policy and beyond the power of the defen¬ 
dants to make. Having entered into the agree¬ 
ment 9 it ivas the duty of the Company to rescind 
or abandon it at the earliest moment. This duty 
was independent of the clause in the contract which 
gave them the right to do it. Though they de¬ 
layed its performance for several years, it was, 
nevertheless, a rightful act when it was done. 
Can this performance of a legal duty, a duty both 
to stockholders of the company and to the public, 
give to plaintiffs a right of action! Can they 
found such a right on an agreement void for want 
of corporate authority and forbidden by the policy 
of the law! To hold that this can be done is, in 
our opinion, to hold that any act done under a 
void contract makes all its parts valid, and that 
the more you do under a contract forbidden by 





law, the stronger the claim to its enforcement in 
the courts.’’ 

And the same principle was emphatically re-enun¬ 
ciated in the case of the Central Transportation Com¬ 
pany against the Pullman Car Company above, where 
the court held (we quote from the syllabus): 

“A contract of a corporation which is beyond 
the powers conferred upon it by the Legislature 
is not voidable only, but wholly void; it cannot be 
ratified by either party; no performance on either 
side can give the unlawful contract any validity, 
or be the foundation of any right of action upon 
it, and a contract made by a corporation which is 
beyond the power conferred upon it by the Legis¬ 
lature and which involves an abandonment by the 
corporation of its duty to the public is unlawful 
and void.” 

So far as the principle under discussion is involved 
the Supreme Court of the LTiited States has gone con¬ 
siderably farther than the courts of last resort of a 
few of the States. The former court has laid down 
the rule that even though an attempted contract might 
be in line of the powers conferred upon a corporation 
it will still be illegal and void, ab initio, if it steps 
beyond the powers specifically conferred. This point 
was raised in the case of the California National Bank 
vs. Kennedy, 167 U. S. 362 (42 Law Ed. 198), in which 
a national bank had purchased stock in a savings bank. 
The savings bank failed and it was sought to hold the 
national bank, one of its stockholders, on its liability 
to creditors of the savings bank as such stockholder. 
Under the terms of the National Banking Act the na¬ 
tional bank could become a stockholder in another 
bank bv loaning monev on such stock and foreclosing 
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the loan, but no powers to subscribe for or purchase 
stock in another bank were conferred by that act and 
the Supreme Court held that even though the national 
bank might, under certain circumstances, have become 
a legal stockholder in the savings bank, and even 
though the National Banking Act permitted a national 
bank to own stock in a savings bank providing it were 
acquired in a certain way, that the stock in question 
having been acquired by means not within the powers 
conferred on the bank, the contract under which it 
had purchased the savings bank stock was illegal and 
void and could not be the basis of any relief in any 
legal proceeding in a Federal Court. See aiso East 
St. Louis Connecting Railway Company vs. Jarvis, 92 
Fed. 735. In this latter case a railroad company, con¬ 
trary to the provisions of law, had leased its roadbed 
and property to another railroad company for a 
period of twenty years. By the terms of the contract 
a stipulated flat sum per annum was to be paid as 
rental and in addition thereto a percentage of the 
gross receipts accruing from the operation of both 
roads. The fixed sum per annum was paid by the 
lessee, but it refused to account for the percentage 
of gross receipts as fixed by the terms of the lease and 
suit was instituted for an accounting and relief. The 
Court held that the original agreement, having been 
illegal and void, neither of the parties to it could ap¬ 
ply for any relief under it, but that the courts would 
leave them in whatever position they had placed them- 

selves by their joint illegal act. 

The principle here contended for has been so cm- 
phaticallv and so consistently held to be the only 
proper guide to the courts that it is not thought neces- 
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sarv to cite the numerous other cases in which it has 
been applied. 

* * * * # #■# * # 

In addition to the illegality of the contract which is 
sought to be the basis of relief in this case, that con¬ 
tract became immediately rescindable by the appel¬ 
lants, as representatives of the Modern Workmen of 
the W orld, when the Royal Life Insurance Company 
failed, through its own fault, to procure a license from 
the Insurance Commissioner of the District of Colum¬ 
bia, and sold out all of its busines except such as it 
had acquired from the Modern Workmen of the World. 

Even though a contract may have been valid at its 
inception, if either of the parties to it becomes inca¬ 
pacitated for any reason, either through his own fault 
or through force of circumstances, from executing it, 
then the unexecuted portion may be rescinded for non¬ 
performance, and upon recission the party rescind¬ 
ing is entitled by his own act to put himself in statu 
quo in so far as it lies within his power to do so. This 
principle is stated as follows: 


“A total or substantial failure of the consid¬ 
eration in reliance upon which a party has en¬ 
tered into a contract constitutes grounds for him 
to abandon the contract or treat it as rescinded. 
This ground of rescission or abandonment is 
strongly analogous to that of non-performance, 
and it is obvious that the two may frequently be 
identical. Failure of consideration may be the re¬ 
sult of non-performance by one party and thus 
entitle the other to rescind.” 24 Amer. & Emr. 
Encyc, 643-644. 


See also Farmers L. & T. Co. vs. Galesburg, 133 
U. S., 156. 


* 



It will be remembered that this action was insti¬ 
tuted by three individuals, in their personal and indi¬ 
vidual capacity, whereby they are seeking relief 
against these appellants as individuals, in their per¬ 
sonal and individual capacity; that the Modern Work¬ 
men of the World and its policyholders were not only 
not made parties to this litigation but wore refused 
permission to intervene; that the funds out of which 
various allowances for costs, attorneys fees, refer¬ 
ences and other matters have been decreed, is not now, 
never has been, and never has been claimed by any of 
the parties to have been the property of either the ap¬ 
pellees or the appellants, and it is most respectfully 
submitted that no jurisdiction of those funds has e\er 
been accquired by the courts of the District of Colum¬ 
bia, and that all of the orders, rules, decrees and man¬ 
dates, interlocutory and final, whereby any disposi¬ 
tions of that fund have been made were improper as 
having been made without jurisdiction of the subject- 

matter. 

The rule is settled that neither a single shareholder 
nor any number of shareholders, even the whole num¬ 
ber, have the right to recover damages to the 
corporate property or to prevent injuries to the cor¬ 
poration. The shareholders cannot as individuals re¬ 
cover in a cause of action vested in a corporation e\en 
though all unite in the action. A single shareholder 
cannot recover in his own behalf his proportionate 
share of any misappropriated funds of a corporation, 
but recovery in such cases must always be in behalf 
of the corporation itself. If an individual shareholder 
has money in his hands accruing from the sale of cor¬ 
porate property or from any other corporate transac¬ 
tion, another shareholder cannot recover his propor- 


lion of it in an action for money had and received, 
nor does the fact that the same persons constitute the 
shareholders in each of two companies enlarge the ju¬ 
risdiction of equity to interfere with the management 
of one of those companies in its relation with the other 
at the suit of anv shareholder. 

These principles are all clearly set forth in 10 Cyc. 
963, et seq., and the cases there cited. 

It is submitted: 

I. 

That the contract of January 24, 1911, was and is 
wholly void as against public policy. 

II. 

That it was and is wholly void as ultra vires, cer¬ 
tainly as to the Modern Workmen of the World, and, 
so far as the record discloses, the Roval Life Insur- 
ance Company also. 


That aside from its illegality the contract of Janu¬ 
ary 24, 1911, became voidable by the Modern Work¬ 
men of the World through its officers, and when the 
Royal Life Insurance Company failed to procure a 
license to do business thereby, rendering itself in¬ 
capable of carrying out its part of the agreement. 

IV. 

As very clearly set forth above in the case of 
Thomas vs. Central R. R. Company, it was not only 
the right but the bounden duty of the defendant as 
existing directors of the Modern Workmen of the 
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World to abandon the contract of January 24, 1911, 
to treat it as a nullity and to take back into their pos¬ 
session as representatives of the policyholders of the 
Modern Workmen of the World the assets and prop¬ 
erty which had been turned over to the Royal Life In¬ 
surance Company under the illegal and void, as well 
as voidable, arrangement. 


V. 

That whatever the rights and duties of the parties 
may have been, the Courts will grant no redress to 
either of the parties to a void and illegal contract 
under any circumstances. 


VI. 

That the plaintiffs to this suit have shown no dam¬ 
age to themselves in the capacity in which they sue. 

VII. 

That the Court never has acquired and has not now 
any jurisdiction of any of the assets or property of 
the Modern Workmen of the World, and that all of 
the orders and decrees of the Court heretofore en¬ 
tered attempting to control or dispose of any of that 
property should be abrogated and nullified. 

VIII. 

That the Court should decree that all payments 
which have been made out of the funds of the Modern 
Workmen of the World under any of the former rul¬ 
ings of the Court be repaid in full to that company. 

Wilton J. Lambert, 

W. Bissell Thomas, 
Attorneys for Appellants . 



